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NOTE. 

The text of the German Constitution, to which reference is made in 
the following pages, has been rendered into English, and furnished 
with a brief historical introduction by Professor Edmund J. James. 

See publications of University of l*enn sylvan la, Political Economy and 
Public Law Series, Vol. I., No. 7. Philadelphia, 1890. 
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A STUDY IN COMPARATIVE CONSTITDTIONAL LAW. 



a chief use and BigDiGcance of the study of the politi- 
1 institutions of other nations, lies not so much in the 
r acquaintance with these themselves, as in the broader and 
more accurate view of our own institutions which we 
thereby gain. We first become oonscious of peculiarities 
in objects long familiar to us through contrast with new 
and difterent ones. In recognition of this important psycb- 
ologieal principle, that consciousness is intimately associ- 
ated with and dependent upon contrast, I have attempted 
Ito give a picture of an institution quite foreign to our 
potions of government, not so much for the sake of famil- 
iarity with a distant and to us essentially unimportant 
pprgan of a foreign State, as to make clearer our notions of 
JGur own system. 

Of the three great factors of government established by 

;he Imperial Constitution of Germany, the Bundesralh at 

Federal Council, the Emperor, and the Meickslay or repre- 

intation of the people, the Bundesrath is first in order of 

treatment in the constitution. Whether or no this be an 

I intentional recognition of its preeminence,* certain it is that 

I historically and legally the Bundesrath is the center and 

>ore of the existing form of government. Hence a study 

* "Eh iBt bezeichuend das8 die BeiclisverfaEsuiig dec vom Buades- 

I»th haudeludeii Absolmitt vor jeuen stelU welcher dasu Bundu- 

pilHidium betriffl." — Beydel Ira Jalirbucb fiir Geeetzgebuug, u. s, w,, 

III., 374. 

(5) 



6 77ie German Bundegrath. 

of this iDstitntioii indacls one most quickly aod easlj ioto 
a knowledge of the entire constitational system, and ftir- 
niehes at once an explaoatioD and a justificatioD of manT of 
the peculiarities which characterize it. 

A" the present German Empire is a federation made np 
of states which, previous to the formation of the Union, 
led an independent existence, each under its appropriate 
constitution, we naturalW look for a reflection of the pre- 
valent ideas of goverDment on which the Btate constitutions 
are based, in the constitution adopted for the federation. 
In examining the twenty-five state constitutions, one finds 
twenty-two of them to be monaTchical in form, while the 
three remaining ones only, those of the free cities of Liibeck, 
Hamburg and Bremen, are rep'ihlican. A prevailing char- 
acteristic, then, of the etates of the present German Empire, 
as distinguished, for instance, from those for which our 
constitution was formed in 1787, is that they are eauh sub- 
ject to a monarch. Before considering the relation which 
exists between the monarchical iD-ftitations of the individ- 
ual states, and the form of the central government, it will 
be neceseary to consider briefly the constitutional poeitton 
of the German princes, for on an understanding of this de- 
pends a clear idea of the imperial constitution. 

According to the theory of German constitutional law, 
the whole power of the state is vested in the monarch. 
The various functions of government find their common 
center in his person. Without his consent or against his 
will nothing in the afl'airs of slate may take place. " Er 
vereiniyt in seiner Person die FUlle staatlicker Hoheil und 
Macht."* This conception of the monarch, however, as 

* Meyer. DeotBohes Staatarecht, 2 Aufl., 203. 

Scbulze writes (PreiiBnisches Btaatsreeht, 3 Aufl., I., 153): ''Das 
iDonarcliiBclie Piinzlp Dacli Keiuem riclitigeii YerslSndnisse, nicht in 
seiDer tendeuziCsen Verdi'ebuiig, nie ee zu Zeiten des Bundes im 
Siiine dee AbGolutismuB ausgebeutet wurde, verlacgt uur : ' dtiss (lis 
fceHammte Etaalajjewalt, dem Reobte der luneliabung uach, in der 
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possessor of the whole power of the state, no longer includes 
the idea of unlimited right of self-determination in the ex- 
ercise of it. He is bound to act in accordance with the 
provisions of the constitution : all bis acts must be counter- 
signed by a responsible minister: many of the most im- 
portant functions of government, especially legislative, can 
only be exercised in co-operation with the representatives of 
the people. Still the monarch has both legally and practi- 
cally the advantage over the people in any movement to- 
wards a more popular form of government. He has still 
the tradition of unlimited power behind him ; the restric- 

Itions which the constitution has imposed are comparatively 
recent, in the chief state of the Empire, Prussia, being 
scarcely more than forty years old. The autocratic con- 
ceptions of the former Bundestag still linger in the dictum 
that where a doubt concerning the right to exercise a power 
arises, the presumption ia always in favor of the monarch. 
This doctrine is, of course, based on the theory that such 
rights alone fall to the people as have been expressly 
granted them, all others remaining vested, as heretofore, 
solely in the monarch.* Over against the monarch the 
parliament appears simply as an instrument of restraint, 
limiting him in the exercise of certain of his powerB.f In 

Person Aes Staataobeibauptes vereinigt Lleibe, rUss keiuG Fuoktion 
der StaatHgunalt vun dem mouarcliiscben MittelpiiDkt lusgelost wei'de, 
dasR in alien staatlichen Diugun ulchts ohae ■and Dichts gegeu den 
Willen des Monarchen gescheheii koniie.' " 

* " Er Itlie monarcli] behalt die PraBumtion der BeiTclitigung : ^ 

a Me diejcnigen Befugnisse zu, welclis ibm niobt auGdidck- 

bb entzogeo, den anderen Organen Oes StaiLtes dagegen nur die, 

vlcht) ibnen ausdiuoklicb eingeiJLumt eiiid." — Meyer. Deutscbes 

utsrecbt, p, 303. See also p. 242. Compare Subutze, Deutacbea 

laiBreebt, I., 477, who eipiesses a somewhat divergeut view. 

f "Der Landtag erscbeint nicbt ale Mittrager der Staatsgewait 

1 dent Monarubeii, soitdeni als eln bcscbranheDder Factor, an 

len Mitwji'kuiig dieiier bei AuGiibung einzelner Beiiier Functionen 

pbundeu ist, Es ateben ibm dahcr nur diejeuigen Bechto zu, welube 

1 ausdi'Qeklich beigolegt eind." — Meyer. DeuUcliea Statttarecbt, 
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u are vested none of the sovereign powers of the state, for 
these are one and all attributes of the prince. For example, 
no bill becomes law because concurred in by both branches 
of the legislative bodj, even one proposed by the ministry 
itself and accepted without amendment by the representa- 
tives of the people. The sanction of the monarch first 
transforms a bill into a law binding on the subject. To 
grant this sanction the monarch is in no way bound; ex- 
pressed in the usual negative form, he ha* an absolute veto. 
These legal conceptions correspond with the actually ex- 
isting condition. The government {Re'jiei-uny), >'. e., the 
prince and his immediate ministers, stand over against the 
representatives of the i)eople ( Volk.svertretun<i) in sharp con- 
trast. The opposition has been mellowed by no such grad- 
ual changes as meet us in the history of England. The 
German prince rules as well as reiijng. Parliamentary gov- 
ernment is unknowi], and would in fact ill correspond alike 
with the prevailing conditions and the accepted theories. 
The ultimate determining factor in the State is not the will 
of a party, but the supposedly impartial decision of the 
monarch, who is above all parties.* It is significant for the 
correct judgment of the relation between monarch and 
people that the initiative, although no longer legally, f is 
stil! practically in large measure confined to the monarch. 
The " Re'jierwnij " has taken the initiative so long that it 
continues to do so, even under the altered conditions. The 

• *In i-egard to the pusaibilltf of conflict between the Landtag and 
tlio miolBtr;, Suliulze observes: "In einem Bolchen Falle, ist der 
M<in3rcli nelcher im konBtitntionellen Slaate fiber den Pa.i-teieu etehen 
mid aucb seinem eigenen MiniHtenuin gogenuber eine voiiirtlieilBfreie 
Stellung bewnhren soli, recllt elgentlich zu einem perG6nlicben Ein- 
gniifen berufen. um den Btaataverderblicben KonSikt zu losen." 

Deut. Staatsr., 1., 495. 

For the opinion ofWm. I. on this point see Bybel; "Die Begrdn- 
diing des Deutpchen ReluheB," II., 384-i5. 

flnBome of the leSEer German Btates, the iniative ie still confined 
to the crown.— See Meyer, Staatsrecbt, 46B, 
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'people are in general satisfied with knowing and opposinf^ 
what they do not want, and too little intent on determining 
what they do require.* 

In view of what has been said, it will not be surprising if 
we find the monarchs, aa such, playing an important role in 
the Empire, aa well as in their own dominions. So import- 
ant and universal a characteristic of the individual States 
as the prevailing monarchical form of government could 
hardly fail to exercise a marked influence on the form of 
the federal constitution. The Imperial Constitution ia in- 
deed, as will appear later, based on and interpenetrated by 
the monarchical idea. Nevertheless, and in spite of the 
title Emperor borne by one of the chief organs of State, we 
may not regard the present German federation as a mon- 
archy. Such a view is from a legal standpoint quite false 
and wholly out of consonance with the accepted notions in 
aj^Germany itself Pol'lictiUy, the King of Prussia exercises 
^Bin many reapecta an influence analogous to that which 
^HWould fall to a monarch of the Empire supposing such to 
^B'^xist. Legally, however, the Emperor and the King of 
^H^UBsia, although the same person, are to be carefully dia- 
^^ tinguiahed. The title "Kaiaer," which William accepted in 
1871, is somewhat misleading, for it is associated with much 
that does not belong to the position in the State which it 
now designates.f In fact, we have here to do with an en- 
* See Westerkanip "Uber die TteicliEverfaBfuiig," 137-8, who criti- 
oizeB the " wesent lichen negativen Daltung der Landessertretungen," 
He qnotes Carl Sehurz (p, 138, note) in substantiation of the asaerted 
diffeveuee which eiists in this respect between our own country and 
the Geiman states. 

t Comparing the Roman and the holy Roman Empire with the pres- 

^^ flnt German one. Held writes: '' WoUte man die Aehalicbkciten unter 

^^Bidleson drei Kaiserreichen noch ho hoah anrechnen, so mussto man 

^BE'doch zuBt«hen dass die rechtlichen Yerschiedenheiten unter ibneu za 

^^ gross siud, als dass big unter sich im Yerhaltniss der Reclitsoaehrolge 

Gtebeii konnten, da nicht bloss das Recht des Kaiserti nacb Urspning 

Tind Gehalt, sondern anch das Object des KaiHeitliuras in jBdcm der 

drei Falle im we^entiich auderes isC." — Da» Kituerthum ale JlechU- 

begrif. Wilrzljui-g, p. M. 
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tirely peculiar political creation, which should not be 
j udged by previous institutions of the same name, but must 
be considered for itself: for it is, strangely enough, in the 
Bundesralk, and not in the Emperor, thai we find the char- 
acteristics of a monarch most fully exemplified. This truth 
finds its classical expression in Bismarck's famous utterance, 
"The sovereignty rests not with the Emperor, but in the 
[ideal] unity of the confederated governments." (Die 
Souveriinitat ruht nicht beim Kaiser, sie ruht bei der 
Gesaramtheit der verbiindeten KegierungenJ* Peculiar as 
this conception is, it was the product of very easily discern- 
ible conditions existing at the time of the formation of the 
constitution, and is by no means new. As Laband says, "the 
Bundesrath was neither discovered nor invented at the time 
of the foundation of the North German Federation, but was 
at once a spontaneous generation and a historical fact."-f 
Some attention to its origin is therefore the first requisite to 
an understanding of this most peculiar of all the institutions 
of German constitutional law. 

In 1814, after Napoleon's forced abdication, the reorgan- 
ization of the remains of the Holy Eoman Empire became 
an object of international solicitude. The first Peace of 
Paris touches on this topic in the general provision that 
"Les ^tats de I'Allemagne seront independents et unis par 
un lien f^d^ratif." :]: Obviously the serious question of the 
manner of reconciling the independence of the members of 
the proposed union with the creation of a central power 
worthy of the name was here in no way answered. In the 
discussion of the new organization of Germany, which took 

•In the Reichstag, 1871. 

f, . . "der BundeErath [ist] beiderGriiodung dea Norddoutschen- 
BundeB uberhaupt uicht erdaclit uiid erfunden wordeu, Hondeni 
gleicheam von selbst entstanden, blstoriisch gegeben geweseD." 
Stantsrecht (lea Deutschen Reichea. Zweito umgoarbeitete Auflage 
(3 Bde.), Fwibuig, I. B., 1888. I., 215, 

t Alt. YI. 
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.06 at the Congress of Vienna, Prussia's eft'orts were 

ited toward the establiehment of a firm union, while 

ustria wae intent on the formation of the loosest possible 

mfederation, She had already promised Bavaria and 

"Wurtemberg that their newly acquired sovereignty should 

suffer no diminution, and in these States she found natural 

and sturdy allies. The empty result of the deliberations 

was the so-called Bundesacte,* or constitution under which 

Grermany lived with a short interruption until 186ti, This 

confederation was officially defined in 1820 as an interna- 

I'tional Union of the German sovereiijn Princes and free 

[ties.f The members of the Confederation were thus not 

lee, but monarchs. The states found their entire and 

lelusive representation in theperson of their prince. Still 

le membership was confined to actually reigning sove- 

;:J; it was no personal right of an individual. By way 

of illustrating this somewhat peeuHar conception of the 

union, it may be pointed out that the number of stales 

comprised in the Confederation bore no necessary relation 

to the number of members, bat might, as was actually the 

case, exceed it. The number of members however could 

.never be greater than that of the States, for, although one 

could rule over several States united in a personal 

lion, no State could be subject to more than one prince. 

The sole organ of the Confederation was the Diet, {Bun- 

destay) permanently assembled at Frank fort-on- the- Main. 

The plenipotentiaries who composed this assembly were the 



* A short description of thiH coDBtitution is to be found in Sybel, 
Begrundung de» DeuUeMn Rticliet, I., 46 S. Also in Meyer StaaUreeht 

]p, 84-111, and in Schulie, Deut. Btaatur. I., 91-111. 

, f "Der deutBche Bund ist eia volkerrochtliclier Verein der deutschen 

niveralnen Fiiraten und fi'eien Stadte." Wiener ScMuaa-Aete. Art, 

Msyer'8 CorpUH Juria Confed. Ger., II,, 153. 

I { Tba Bioeptional position of the Free Cities, owing to their unim- 

tance, may be pasaed over, here as elsewhere, without explfoit 
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instructed representatives of the members of tlie union, 
strictly responsible to the prince whom they repreeented 
for the obpervance of their instructions. They enjoyed all 
those rights which belong by the rules of international law 
to ambassadors, especially that of ex-territorialily when at- 
tendiDg the meetings at Frankfort, Thus the Diet was no 
free deliberative assembly where the members voted ac- 
cording to their individual convictions, but a device by 
means of which the wishes and opinions of the monarchs 
might be expressed without the necessity of their personal 
attendance on the meetings. 

The Diet had two distinct modes of procedure, distin- 
guished from one another by the apportionment of the 
votes among the members of the Confederation and the 
character of tlie majority necessary for the passage of a bill. 
When the assembly met in the form of a select council,* 
as it did for the transaction of the ordinary business, no 
member had more than one vote, while the smaller states 
were grouped into so-called curias, those comprising each 
group having but one vote among them. A simple majority 
sufficed for the passage of a measure. More important mat- 
ters, such as changes in the constitution, the decision in re- 
gard to peace and war, etc., could only he acted upon by the 
so-called Plenum. Here even the most insigificant member 
of the Confederation had his own independent vote, while 
in order to give them iheir appropriate weight, the larger 
states were assigned more than one. Austria, Prussia, Sax- 
ony, Bavaria, Hanover and Wiirtemberg, for example, each 
had four votes, then followed five members with three, and 
three with two, the remaining twenty-four having but one 
each.f In the Plenum the opposition of a single member 
sufficed to frustrate the passage of a bill. It is unnecessary 
to describe this institution more carefully here, as many of 
its peculiarities reappear in its successor, the Bundesrath. 

•Known as Der engert Rath. 

f Biindesiicte, Att, VI. 
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The Confederation, sickly from its birth, dragged out & 
.ieerable existence of half a eentary, until Prussia finally 
mdertook the dangerous operation which alone could 
inder a healthful development posHible. On June 14th, 
the disagreement between the two great powers, 
'useia and Austria, in respect to the disposal of the Elbe 
'vineee, reached a crisis. Uncier the influence of Austria, 
le Diet voted to mobilize the troops of the Confederation 
ith the intention of directing tliena against Prussia, 
thereupon declared that the bond of union was 
iroken and the Confederation no longer existed. Its ex- 
ample was followed by many of the other States. In the 
treaties following Prussia's victory at K-oniggratz(Sadowa), 
;he dissolution of the old union was formally recognized by 
ustria and tho^e states which had not yet done ao.* 
, which had long been intent on reform, could now 
lealize her elieritihed ho[ies without danger of Austrian in- 
terference. Her plan for a new union of the twenty-two 
German States lying north of the river Main, embraced 
three main points; an increased field of activity for the 
central government, provision for an executive, and the in- 
troduction of a representation of the people, which, as in 
the individual States, was to control the exercise of certain 
powers of government. 

Just before the 14lh of June, Bismarck had sent a circu- 
lar note to the several States containing the sketch of a 
constitution, and asking if they would, should the tottering 
Confederation finally give way, join a new Union on the 
basis of the plan submitted.t This plan proposed that the 
new union should comprise all the countries of the old, ex- 
cept those owing allegiance to the Emperor of Austria and 
the King of Holland ; but such parts of Prussia as bad been 
outride the former boundary should be admitted, as well as 
ihleswig— in short, excluding Alsace-Lorraine, the houn- 
• Excepting Liechtenstein. 
I |B©e Hahn. ZweiJahre Preutticfi'DtaCschET PolHik, p. 131. 
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daries should be those of the present empire. Between 
many of the articles of this sketch and those altiraatelj 
adopted, there is such a resemblance both in matter and 
form of expression that it may be regarded as the firat 

draft of the North German Constitution. 

The first official formulation* of the extent and appella- 
tion of the new confederation occurs in the Preliminary 
Peace of Nicolsburg of July 26th, 1866, where Austria con- 
sents to a rearrangement of Germany without her partici- 
pation, and "promises to recognize the narrower union 
which His Majesty the King of Prussia is to establish north 
of the line of tiie Main, and agrees that the states lying to 
the south of this line may unite,+ the regulation of the 
national bond with the North German Feileration (Nord- 
deutscher Bund) being reserved for farther understanding 
between the parties.''^ This provision was acceded to by 
all the other States lately at war with Prussia, and the neg- 
ative conditions for farther progress were insured. The 
dualism which had determined Oer.nan history for a half a 
century was forever done away with. The rock against 
which Prussia's plans of reform in 1849-50 had suffered 
shipwreck no longer existed. 

The positive results were brought about in the following 
order. It must be kept in mind that the twenty-two states 
in question were sovereign and independent countries, and 
the forms observed were those of 'international intercourse. 
That no violation of any of these rules took place is 
a subject of congratulation with German jurists, and it is 
certainly a matter of no little interest to see how this re- 
sult was achieved; how of two mutually exclusive ideas, 
that of independence gave way peacefully and legally to 



•See Laband. BtaiUtr., T., 15. 

t This plan of a union between tbe South German b1 
oarried out. 
{See Halm. ZiteiJahre, tte., p. 1S8. 
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lat of subordination to a higher power. Immediately after 
;he dissolution of the old Confederation, Prussia invited 
those countries north of the Main, with whom she was on 
friendly terms, to enter into an alliance with her. Sixteen 
_.-atates acceded, and on the 18th of August, 1866, a treaty 
■as signed at Berlin, which was ultimately agreed to by 
le other rulers north of the Main, including the King of 
xony and the Duke of Hease-Darmstadt, a part of whose 
lesaions lay within the proposed boundary. It is this 
illiance which forms the international foundation on which 
the North German Federation, and henee the German Em- 
pire rests, and it deserves a little more careful consideration 
even in this short sketch.* Unlike the treaty of confeder- 
ation in 1815, this was not a perpetual league, but was lim- 
ited expressly to one year. At the expiration of this term 
the treaty relations were extinguished of themselves, if, by 
that time, the purpose of the treaty had not been realized 
in the establiahment of a lasting federation. The contract- 
ing parties, after concluding an ofleneive and defensive alli- 
Lce, pledged themselves to insure the realization of the ends 
if the temporary alliance, by means of a constitution based 
on the draft submitted by Prussia on June 10th, 1866. 
They agreed to send plenipotentiaries to Berlin to deliber- 
ate on the draft of a constitution which should be sub- 
mitted to a parliament for consideration and ultimate 
acceptance. This parliament was to be called together by 
the common action of the allied cabinets, who pledged 
lemselves to order for this purpose an election of repre- 
intatives of the people on the basis of the election law of 
;849, In these two bodies, ;. e., the congress of plenipoten- 
tiaries of the several monarche, and the representatives of 
the people, we have the beyinninya of i\ie present Bundea- 
rath and Reichetay. 

Obviously no confederation is established by these pro- 

"'Oompare Laband, Btaattr., I., 16 ff. 
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ceedingB, for the parties have onlj agreed to establish one. 
No constitution is agreed upon, but aimply the method in 
which the constitution is to be brought into being.'* About 
the middle of December the congress of plenipotentiaries 
met as arranged in Berlin, and in secret session took into 
consideration a new draft ol' a constitution submitted by 
Bismarck, in the name of the Pruseian government. This, 
in an amended form, was submitted to the Reichstag in 
Berlin, February 24th, 1867. In the speech from the 
thronef King William said that the allied governments, 
while adhering to the approved arrangement of the earliM 
system, had agreed on a number of definite and limitq 
alterations, which were not only undeniably neceeeary, blj 
at the same time lay within the bounds of immediate pom 
bility. The important part which the past played in tq 
German constitution is here clearly recognized. The r 
forms introduced were strictly limited by the existing cod 
ditions. Tbere was no attempt to form a constitution bas 
on abstract principles, as in 134S. Although the grouni 
as Bismarck expressed it, was ill-adapted for the constitt 
tional structure, it had nevertheless to be utilized. In n 
institution of the present political organization of Germaafl 
do we find so clear an expression of the variou 
which had to be considered by the framers of the eoM 
stitution as in the Bundesrath. The adherence to 
"approved arrangemenls" of the past comes most clearH 
to light in the character and organization of this bod« 
Such eharaeteristicH of the earlier system as answer tt^ 
existing requirements are retained. Although no le^ 
continuity exists between the Confederation of IBl-"! 
the new Empire, the Bundesrath is a connecting link I 
tween the old and the new. Essentially novel in the com 
stitution submitted to the Reichstag in 1866, was the a^ 

* Bee Haenel. Ttrtragtmatnge Elemente der lUutnehen Reich* 
fattung, I., 70, and Laband, I., 17, 

tTlli-oiirede: Hahn. Zwfi Jahre. eh., p, 4fl7. 
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mission of the people to a share in the government. Here 
the precedents fumiahed by the constitutional development 
of the individual states were strictly adhered to. In addi- 
tion, the central government was given increased powers in 
the regulation of commerce and trade. Important altera- 
tious were also made in the organization of the army.* 
Although Bismarck complained that the representatives of 
the people, not sufficiently impressed with the " hitherto un- 
exampled unanimity of the rulers of 30,000,000 Germans," 
as expressed in the. draft of the constitution, persisted in 
presenting ameodmenls, this had the efiect of shedding no 
little light on the nature of the proposed government. The 
various objections had to be met by the commissioners of 
the allied governments, and so the gap left by the absence of 
a report of the proceedings in secret conclave was in a way 
filled out. The final draft, which the congress of plenipo- 
tentiaries hastened to accept on the day of its passage in the 
Reichfitag, while adhering in the main to the original plan,f 
contained a number of alterations and improvements.! 

The federation was not, however, as yet established. 
Many of the states had only granted the members sent to 
the Reichstag the right to deliberole on the constitution. 
The constitution had to be ratified by each state. The 
cabinets could not legally enter such a union as was pro- 
posed, for a radical change in each and every particular 
state constitution was involved, and such amendments could 
take place only with the consent of the legislature. In 
each of the states, the needed alterations were, with a due 
observance of the legal forms, carried out, and the new 
Constitution of the North German Federation was pub- 
lished in each of them with the identical provision that the 
law should go into force on the Ist of July, 1867. Thus 

•See Luband. Siaaiireeht, I., 33, 
f''t For an euentiai change see Eaenel, Die organitatoTiiche Entwiek- 
fHg der iUuUchen ReieTuverfaatung, p. B fl'. 
jLabaad. Staattrteht, t., 38. 
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each sovereign and independent country declared ita inten- 
tion to enter the union July 1st, Obviously there is no 
room here for a discussion regarding the relative age of 
states and union. The states were confessedly the parties 
to a contract which resulted on the 1st of July, 1B*J7, in the 
formation of a new compound state. It is not to be in- 
ferred, however, that becauee the origin of the union was 
contractual, the Constitution of the German Empire is re- 
garded as in any sense a compact between sovereign states. 
On the contrary, the tendency of German jurists is to deny 
the attribute of sovereignty to the states, and ascribe it to 
the Empire alone.* The individual state is even deprived 
of the old consolation of believing itself "sovereign in its 
sphere," for not only nnay the power of the central govern- 
ment be easily extended without its consent,t but the 
whole theory of a "division of sovereignty," which was 
formerly looked upon as the distinguishing characteristic of 
a federative system, has of late received some rude shocks, 
and is discarded as contradictory and untenable by a num- 
ber of eminent writers. J 

The new Union was, as we have seen, limited to the 
countries lying north of the Main. The considerable king- 
dom of Bavaria, that of Wiirtemberg, the Grand-Duchy of 
Baden and the southern half of Hesse, which together 
form over one-fifth of the present Empire, were as yet com- 
pletely independent of the North German Federation and 



•See Laband, BtaattTecht. I., 81 ff. Also Meyer, SlaaUrtsld, who 
enumemtes other authorities, pp. 13 nute, ITO and note S. Frof. Max 
Sejdel, of Munich, the "Calhoun of Germany," is the most able oppo- 
Dent of this geucrallj accepted vie^ of the nature of the union. His 
thesis is, " Die einzelnBn Staalen aind der Bund," lie has developed 
Lis theory in a. little book called, Commentar tur Verfatiunge- Urkunde 
fiir da> DeuUeU Reich. Freiburg, i. B. 1873. 

f Prussia occupieH practically, although not theoretically, an exoep- 
tional position in this respect, inasmuch as she pussesBes a sufficlenC 
number of votes to prevent any altei-utlon of the constitution. 

]:See the interesting criticism in Laband. StunUr., I., S8 ff. 
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of each other. Tlie constitution was, however, expressly 
arranged so that the southern states might be admitted 
easily and without any alteration of the fundamental law. 
A simple legislative enactment was declared sufficient, no 
constitutional amendment being required.* The southern 
boundary was, so to speak, not yet definitely fixed.f All 
depended on the attitude of the rulers and people of the 
southern states, when the long cherished dream of German 
Tinity should be realized. Before the great shock came 
which broke down the barrier of particularism separating 
the states of the south from the north, an econornic union, 
the shadow which the coming empire cast before \X,X had 
bound Germany in respect to one great field of interests 
into a whole. In the "Customs Union " re-established in 
1867, II she found a much closer and more hopeful unity 
than that existing under the Confederation of 1815. § Al- 
though short-lived, this organization is of the greatest in- 
terest as a link in the chain of development. It was 
organized on the plan of the constitution of the North 
German Federation. "f There was a common organ of the 
cabinets of the allied states in the Bundesrath of the Cus- 
toms Union, a general representation of the people in the 
tXlustoms Parliament. The first was formed by the admis- 



na. provided ; " Der Eintritt 
selben iii deu Buml erfolgt 
im Wege duv Bundesf^esetz- 






f •Laband, 8taat»rteht. I., 35. The 
"^er Buddeutsclieu Staaten oder eiiies i 
auf don Vorscblag des Bundes- Pr^aidiu 
gebung." Art. 70, T 3. 

t Mwtilz. Betraehliing uber die Fer/airung dti SorddeiduMn 
£undei, p. 9. 

^ "Die Verfassung des ZoUvereins war dtr Veifasitniig des Nortl- 
lutEchen BuDdes »> vollig analog, daaa Me wie elii Scbittl^n cmchelnl, 
'dfin die Reichsverfasisung vor slcb ber warr," Labaod, SlaaUreekt, 
I., 85. 

I Habn. Zwei Jahre, etc., pp. 634 ff. 

acinic anion wa> preceded by a miliUry oae. L.ibiiiiil, 
„34. 
[ ^Habn, Zirei J-i/ire, etc.. |.(i. 034 ff. 
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sion of the plenipotentiaries of the southern States into t\ 
Bundesrath of the North German Federation; the Parlii 
ment by the admission of the representatives of the people 
elected in the Southern States into the Reichstag. Prussia 
presided as in the North German Federation. Laws were 
passed by a simple majority of both bodies, the old require- 
ment of unity which had existed in the previous Customs 
Union being abolished. "Thus to a temporary interna- 
tional union was given a constitution borrowed from a tni^ 
state.' ' * m 

The short and glorious conflict with France carried on byi 
North and South alike, produced the conditions necessary 
to change the international union heretofore existing into 
a real Federation. The Southern States after Sedan sen! 
plenipotenliaries to Versailles to consider with the Pi 
dent of the North German Federation their reception inl 
that body. A treaty" bet ween the Federation on the oi 
hand and Baden and Hesse on the other, was concluded 
Versailles, November 15, 1870, to which was appended 
constitution of the German Federation containing sui 
amendments to the North German constitution as the 
mission of Baden and southern Uesse demanded. Many 
the changes were, however, made out of regard to the future 
admission of Bavaria, whose wishes were already known. f 
The example was almcst immediately followed by Bavaria 
and Wiirtemberg. In all these tranaaetioas, the Stat 
north of the Main appeared always as a whole. No nei 
union was formed, the old was only extended ; l/ie leyt 
continuity between the North German Federation and tl 
German Empire ts complete. 

Although the renewal of the expression "Kaiser 
Ketch" which took place at the suggestion of that unhappj 
prince. King Lewis II. of Bavaria, did not materially all 

•Schulze, Deut. Staatsr,, I, 167. 
fSuliulsie, Dmit. Staattr., I., 170. 
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the constitutioa, a revision had become necessary for other 
reasons. The fundamental law of Germany was at this time 
contained in three separate documents, i. e., the constitution 
agreed upon by Baden, Hesse, and the North German Fed- 
eration, November l."i(.h; the treaty bfiwPH'i i|ie--fi States 
and Wtirtember)^, Nijvi;iiil>ui' :?.'>ih, ami tliuL between the 
North German Federation and Bavaria, November 23d. 
To collect and formulate these scattered provisions into a 
definite Imperial Constitution was the last act of the mag- 
nificent political drama which we have just reviewed.* 

The present German Constitution is a Romewhat puz- 
zling document. It is in style far inferior to that of our 
own country; the form)^ of expression are uncouth and 
sometimes inexact.f Hence, particularly to a foreigner, 
many clauses are obscure and misleading,:]: This is due 
to the process of its formation. The Constitution of the 
North German Federation came into being just after a 
great war, coupled with grave internal complications in the 
Prussian state itself. It was a time when something had 
to be done; when substance took precedence of form.] 
The revision embracing the changes incident to the en- 
largement of the Federation by the admission of the 
Southern States shows little improvement. Coneequently 
one cannot be too guarded in his inferences. It must 
_ moreover always be kept in mind that the German Con- 
ititution differs from ours in origin, nature and purpose, and 
flierefore no simple compari.son of the clauses in the two 
^n serve the purposes of real study. ""We must," as 

*Tbls document has never beeii uttered t>y formal amendment, al- 
M>ugh 1d Bome points the tair ha« undergone impoi'tnnt material 
wngea. 

f Haenel, Organ. Sntaieklang, etc., p. B. 

fHaenel □lererly explains several knotty po in tH by drawing into 
wiideratioii the various draftB which lie beliind the present oonatitu- 



r I Cr. Bismarck In the Reichstat;., Apr. 16th, 1869. 
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ScbaESe says, "accustom ourselves to look at every aov- 
ereign state in eacli of its stages of development as s 
political personality,"* Nowhere is this more necefisary 
than in dealing with the German Constitution. In it we 
find the cherished formulations of political speculatioB 
giving way to the demands of the actual. We find a great 
state springing up from a chaos of weak principalities and 
taking a commanding place among the powers of the 
world. Yet a great number of the rules formulated by 
political writers of the eighteenth century, which played so 
considerable a part in the formation of our own federal 
system, are ignored in the present German Constitution. 
The doctrine of a division of powers, for instance, is neither 
realized in practice nor accepted in theory. We find no 
checks and balances; no supreme court empowered with 
the decision of constitutional conflicts. The representatives 
of the people do not fall into two houses of legislation ; the 
central power does not in general execute the laws it 
makes; the federal treasury is largely and purposely de- 
pendent on the contributions of the several states. In 
short, the peculiar conditions existing at the time of the 
establishmeDt of the union are everywhere reflected in the 
provisions of the constitution. The old definition of a 
federation showed iteelf too narrow, and the jurists of Ger- 
many have since been endeavoring to formulate a concep- 
tion which should correspond to the new political phenom- 
enon. 

In the formation of the North German Federation in 
1887, the difficulties to be surmounted and the conflicting 
interests to be reconciled were by no means inconsiderable. 
It was necessary to give the requisite form to extremely 
unmanageable material. The various sovereign states 
which were to be united contained in all some thirty-three 
millions of inhabitants, but of these a single one, Prussia, 
'Bau und Lebea det locialea Sorpera, IV. 411. Quoted b; Itume- 
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had no lesfi than twenty-four millions, or four-fifths of the 
whole number. The other fifth was divided among" 
twenty-one States, of which one only, the Kingdom of Sax- 
ony, had a larger population than the city of Berlin (them 
702,000). Eight of the proposed members had lesa than 
100,000 inhabitants each.* The difficulties of the situation 
were appreciably increased by the necessity of considering, 
in the organization of the union, the future admission of 
the Southern States. Three distinct, and in many respect* 
conflicting, forces had to be brought into harmonious action. 
There was, in the first place, the Kingdom of Prussia, one 
of the great European powers, conscious of a glorious past, 
strong in present victory, with possessions comprising 
almost thirteen- fifteenths of the whole territory embraced 
in the plan of union; in truth, a most uumanageable mem- 
ber for a federation hke our own. It seemed destined to 
occupy a dictatorial position in any possible form of union. 
The second element to be considered was the particularistic 
or monarchical power in the remaining twenty-one coun- 
tries. These, as we have seen, were, in general, very 
limited in extent. Had one, at this time, traveled in a 
straight line from Fulda to Altenburg, a distance of some 
one hundred and twenty-five English miles, he would have 
found himself, on the way, in the dominions of nine sov- 
ereign and independent monarchs, and have crossed thirty- 
four boundary lines. Insignificant and scattered possessions 
do not, however, necessarily imply moderate pretensions. 
Each of these States possessed a long recognized sovereignty 
not inferior, from a legal standpoint, to that of Prussia 
itself. And in spite of the efforts of the educated classes in 
behalf of unity, these minor governments seem in general 
to have enjoyed a high degree of popularity among their 
subjects.f Lastly, the force of public opinion bad to be 

*For these particulars, I rely on Haenel, Organ. E/itwieklvng., 
9. 
,. -fSeeSfbors speech iu the Reicb stag, 186T. BeEold:Hateiialiender 
nentBchen Reiohavcrfaasuug, I., 583. 
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uunsidered in the new order. This took the form of a 
ilem&nd for liberal institutions and a united Germany, On 
examining the North German Constitution we find each of 
these three Ibrces assigned an appropriate 'organ. The 
presidency ol' the Federation {Bundespriisidivm) is united 
I'orecer in a personal union with tlie crown ofProPsia. In 
the Bundesralh the princes of the various confederated 
Btatea represent collectively the whole power of the federal 
state. In the Reichstag, a representation of the German 
nation as a whole* exerts, as in the individual states, a 
eheck on the exercise of the powers of government. 

Aa has already been pointed out, the President of the 
Federation, or, as he is now called, the Emperor, is not 
properly speaking a monarch, for the chief characteristics 
of a monarch are quite wanting in his ease. He has, for 
example, no veto, but must promulgate all laws which are 
constitutionally passed by the Bundesrath and Reichstag, 
whether they are agreeable to him or not. In the Bundeft- 
rath, and not in the Emperor, is vested the supreme power 
of the state. Where powers, lying within the competence 
of the centra! government, are not explicitly delegated to 
other factors of the government, there is always a presump- 
tion in its favor, just as in the various constitutional raon 
archies of Germany the prejudice is in favor of the mon- 
arch. Among the writers on the subject complete unani- 
mity prevails in denying to the Emperor the title ol' 
sovereign.^ The explanation for this lies in the experience 

*Die Mitglieder des Beichstages sind Veilrcter dee gesammteu 
Volkes und an Auftragen und Inetruktionen nicht BebnDdeii. (Curs., 
Alt. 39.) 

f'ln del' Literatur herrscht durtiber voiles BiiiverstandniBs, dasa 
del' Kaiaer nlotat Souventlo des Reicliea ist ; wernu trotsdetn zahlrejche 
Suhriftateller das Reiuh als eiiien ' monarchischen Bundesstaat ' be- 
zeicbnen oder llim elneD ' raonnrcbiHcheQ ' Chnrakter, eioe ' mouaruh- 
isehe ' Bpitz zusebi'eibeQ, so nird das Wort niclit Im BtaatsrecbtlioUen 
Sinne pebrauubt," Laband, I. 6B, note. 

The old Holy Roman Empire waa legally a monarch f. The cbarao- 
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of the past. Id 1S4S-9 the attempt of the Frankfurt oon- 
vention to make of Gcermany a constitutional monarchy, 
signally failed. Tlie effort of Prussia at Erfurt was not. 
more sucoesisful, although the title of Emperor was rejected 
and a college of princes introduced. The essentials of a 
monarchy were retained, and in spite of all the rights 
granted to the German princes, they became subjects of the 
King of Prussia,* During the debates on the constitution 
in the North German Reichstag of 1867, Bismarck, in op- 
position to a motion to include a responsible ministry in 
the new system, declared that this could only take place if 
the new constitution was made moaarchial, but this he con- 
tinued, would involve the mediatization of those upon 
whom the monarebial power was not conferred. "Such a 
mediatization has, however, been neither conceded by our 
allies nor aimed at by us. It has been hinted here by 
some that this could be carried out by force, by others, that 
it would to a certain extent come of itself .... We do 
not, however, believe this to be true, nor do we expect 
that any considerable number of the German princes would 
exchange their places for that of an English peer," \ Not 
only did the princes themselves strenuously oppose any- 
thing approaching subjection to the King of Prussia, but 
their subjects exhibited the particularistic tendencies which 
Bismarck declares to be inherent in the German character, J 
Hence, if the errors of the past attempts at reform were not 

ter of tlia new Empire appears in tbe title, which is DOt Emperor of 
Germaiiy, but Garmaii Emperor, thus with no territorial attribute. 
See Zom, aitiele KaUerthum, In Holzendorff '8 Reehtelexicon (1881 ), II,, 



*See Sybel in the Reichstag, Bezold, MaUrialien, etc., i,, 5S3. 

f Quoted hj Bnseh in Unter ReichakamleT, i., 59-80, Sometliing lo 
many respects resembling the present Bundesrath had been long a, 
cheriahed scheiue of Bismarck's, as a motion of his in the Errurt Par- 
liament of 1850 proves. Bee Martita, Btlraehtungen, etc., pp. 60-51, 

X Bee Buscb, Unier Seiehiii:aniiler, p. 61, and Sybel, BegrHndang d«i 
Dtutgehen Btiehw, II., 884-5, 
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to be repeated, it was of prime necessity that the self-esteem 
of the individual states as such should he taken into con- 
fiideration in framing the new constitution. The memhers 
had to be compensated in kind, so to speak, for the sacrifices 
of individual power. The past furnished, as already hinted, 
an excellent basis on which to found an institution which 
would realize this end. Prussia had proposed to reform 
the old Confederation by increasing the competence of the 
central power, adding a represenlation of the people, and 
doing away with the requirement of unanimity, thup, as it 
were, buildimj around the old Bundestag or Assembly of 
the Confederation. The realization of the plan was of 
course once for all rendered impossible by the sudden 
demise of the Bundestag in 1866. An institution closely 
resembling it, however, in many respects, immediately 
spraug into being through the treaty above referred to of 
August 18, 1866, for the commissioners sent by the varioos 
cabinets during the winter of 1866-67 to deliberate on the 
draft of a constitution, composed an assembly correspond- 
ing in the main with the former Bundestag,* i. e., a con- 
gress of the plenipotentiaries of the allied governments 
voting according to instructions. This developed rapidly 
into the Bundesrath of to-day. The conduct of the pro- 
ceedings was naturally assigned to Prussia, and the King of 
Prussia invested with the right of convoking and adjourn- 
ing the Reichslay, as the representative assembly was 
already called. The relations between this council of 
plenipotentiaries and the representatives of the people, con- 



* Scbulzf, Deul, StaatiT., 11., 47. A precedent for the BuodeBrath 
is to be found even io tLe oldest cunatitation of tbe Hoi; Roman Em- 
pire, euoli is the continuity of German constitutional devetopment. 
"Nnr mit Teranderten Naraeu," Bchulze writes, " ist der Bundesrath 
an die Stello des ehemaligeD deutschen Bechsbiges getret«n. Kag 
Tawi politUche ieAe vergluichuiig uuseros Bundesrathes mit jenem viel 
Terspotteteu Reiuhstaig von Regensburg zurJickneiBcn, filr die Staats 
reohtlicbe Konstroktlou bietet derselbe ijberraschende analogien." 
Staatsr. H., 48. 
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roked early in 1867, are an exact picture of those which 
continue to exist between the Bundesrath and Heichstag, 
The constitution was dealt with exactly as a bill would be 
to-day. The Buudesrath [verbundeie Regierungm) prepared 
the draft to be submitted to the Reichstag. This was, after 
irtain change?, accepted by the latter body, and returned 
ito the Eundeprath for its final acceptance. "No new or- 
ganization was demanded. Already existing arrangements, 
at onee the natural expression of prevailing conditions and 
the reflection of historical facts, had only to be more clearly 
defined and legally fixed."* 

Although the Bundesrath is really a perpetuation of an 
institution characteristic of a loose international union, we 
must guard against the inference that the present Empire is 
to be classed with the Confederation of 181fi. The Bundes- 
rath, unlike its progenitor, is not the single organ of a loose 
nfederation or Staatenlnind, but one of the three great 
ffgans of a true federation or Bimdetstaat,f of a composite 
te which, in contradistinction to its predecessor, possesses 
independent power of legislation and administration and 
recognized sovereignty over its members, the individual 
itates. This putting of new wine into old bottles might 
:m, at first thought, a dangerous experiment. It would 
ippear unlikely that an assembly organized in 1815 in ac- 
'Cordanee with Prince Metternich's ideas of government 
would find itself at home in the radically altered surround- 
ings of to-day. Such an apprehension would, however, 
it solely on the supposition that the conditions which just- 
the formation of a body like the old Bundestag no 



•Laband, Deut. StaaUir., I., 216. 

lie definition of the words Federation and Confederation as found 

i Federalist, reflect to some extent tbe peouliarilies of our own 

mstitution, and are not piecieelf equivalent to tbe terms Bundtiataat 

d Btaattniiund as ueually understood, t^till it seems unnecessary to 

Introduce new terms, as tlie existing ones may easily be widened to 

inbrace new political phenomena. 
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longer existed in 1867. A more careful coneideratif 
showB that this supposition is not borne out by the fad 
All contradiction dieappears if we remember that every 
historical federation retains in its varions members political 
creatioua belonging to an antecedent period; for should the 
states of -which the federation is formed lose their identity, 
the federation would merge into a unitary government. 

II 

The Buodesrath has, as Laband has clearly pointed out, 
double nature, corresponding exactly to the double nature 
of the Federation. It "serves partly for the exercise and 
assertion of the membership rights of the individual states, 
partly as an organ of the Empire; in the latter capacity as 
an ideal unity."* Accepting Laband's distinction, W3 shall 
treat the Bundearath first in its federative aspect, and sec- 
ondly as an organ of the state. 

Without attempting to decide the involved question 
whether or no the states of a federation may be rightly 
termed in any sense sovereign, certain it is that many pow- 
ers appertaining to an independent state are sacrificed on 
entering a union. In order to recompense the states for 
this loss, as well as to insure the continuance of the federa- 
tion, and prevent a lapse into a unitary state, we find in 
the existing examples of federations, a participation of the 
states, as such, in the formation of the governing bodies. 
Of this our Senate afl'ords an example as well as the Swiss 
Stdnderath.\ Answering a similar purpose, but differing 
radically in character and origin, is the (Jerman Bundes- 
rath. Here we find the states, or their sovereigns for them, 
not only participating in the government, but constituting 
in their totality the collective sovereign of the Empire. 



• Lftband, StnaUrtehl, I., 317. 
] The 8taatmhau» of tliB Frankfurt ConHtltution of 1849 « 
ilar iDHtitution. Cf, Schulze, Dml. Btaatrr., II., 4S. 
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trery member of the Federation is represented in tbis 
)dy, but only members have any right to share in its 
p)rmation. Alsace-Lorraine, for instance, neither has, nor 
6, a vote in the Bundesrath. Its exclusion is not 
loe to any difficulty to be encountered in the appointment 
^d instruction of plenipotentiaries, but to the fact that the 
rritory won from France ia not a member of the Union 
at all, but a province of the Empire. No power intervenes 
between its inhabitants and the Empire. It is not & stale, 
but resembles very closely in position one of our territories.* 
It would farther be out of all accord with the nature of 
the institution to receive into ihe Bundesrath representa- 
tives of any cla^sof the inhabitants, or to admit to a seat 
distinguished individuals or the mediatized princes who 
formerly ruled over their landa as monarchs. 

In apportioning the votes among the various members, 
the franiers of the constitution simply adopted the rule of 
the former Plenum.+ In this way the endless discussion 



* CominiBsioners are however appointed bj the government of Al- 
sace-Lorraine to pai'ticipate iu the deliberalions, but not in tlie deci- 
Bions, of the Bundesrath. (Law of July 4th, 1879.) 

t The followiiig is a compariBon between the Henvm a« it appeared 
in the Act of Confederation in 1815, and the exiuling arrangement of 
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which any attempt at a new distribution would inevitably 
have entailed, was avoided. The long-established system 
had lost the arbitrariness which it once possessed, and be- 
come, as it were, the habit of the nation.* The four votes 
of Prussia were, it is true, more than quadrupled by the an- 
nexations of 1866, still this was no deviation from the es- 
tablished principle. Bavaria, however, retained in the 
empire the two extra votes granted her in the Bundesrath 
of the Customs-Union, and occupies thus an exceptional 
position. 

The exercise of rights left by the Constitution to the vari- 
ous members is, in principle, the domestic concern of each 
state, and so determined by state law. A complete under- 
standing of the Bundesrath is therefore impossible without 
at least a passing notice of the method of choosing and 
instructing the plenipotentiaries who form that august 
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assembly. But here arises the question, are the states, or 
their monarch H for them, represented in the Bundesrath ? 
On this point the German jurists are not at one. Meyer 
and several others assert that " the states in their relations 
with the Empire, as in the ca?e of the earlier confederation, 
are represented solely in and through the person of their 
mooarchs."* They therefore deny to the individual states 
the right to grant to the representatives of the people, by 
constitutional amendment, any participation in the instruc- 
tion of the delegates to the Bundesrath.f This, they would 
consider a violation of the imperial law. Still they admit 
that the princes have a place in the Bundesrath, not in vir- 
tue of a personal right, but only as head and representative 
of their states, and consequently only so long as they con- 
tinue in possession of the power of the state.:}: Laband, on 
the other hand, declares the members of the union to be 
states and not princes. "Das Rewh ist Jcein FilTstenbund 
sondern tin ans flen dentschen Staalen ^ehildeter Staat"\ 
The prince or his ministry is the natural representative 
of the state in its relations with an outside power, as form- 
erly with foreign states, so now with respect to the Empire. 
But there is nothing to prevent the state law from regu- 
lating the conditions under which the instructions are given. § 
There is uothing in the constitution of the Empire, either 
expressed or implied, indicative that the instruction of the 
plenipotentiaries belongs exclusively to the monarch or his 



* Meyer, Staattreehl, p. 347, 

f " Da aber reichsverfassungsmikBHiK im BuDdeEratli iiui' die Regler- 
nngeti Tertreten eind, bo darf die loBtructinn landeBgeeetzlicli nlcht 
Ton einer ZuHtiminiuig des LandestageB abbanKi); gemitcht warden. 
Meyer, 1. c, p. 356. 

fMeyer, Staattreehl, p. 347. 

1 Laband, Veut. Slaatsreehl, I., 8Q. 

§" Die ReicbBverfaBaung normirt ledigliob die Abstiiumung im Bun- 
desratbe, aber mit keiiiem Worte die iDBtniktioDsei'theiliing welohe 
Mi fn(«ma jedes einzebien Btaatea ist." Laband, 1. c, L, 226. 
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ministry. To a foreigner, especially to an American, it ii 
bard to see wliy the sovereign should be any freer from con- 

Btitutional control where the interests of the state as a 
member of the union are concerned, than in internal aflaira 
They were not absolute monarchs who confederated in 1866, 
but monarchs limited each b'j a constitution. Even if they 
and not the states be represented in the Bundesrath, they 
are not freed from the constraints to which the increasing 
self- consciousness of nations has seen wise to submit the in- 
dividual ruler. Inasmuch, however, as nothing happens 
n the German states without the monarch's will, it is bifihly 
mprobable that any law will be passed in the individual 
states, granting the Landtay or assembly of representatives 
of the people, a voice in the inetruetion of the plenipoten- 
liaries.* 

Although an assembly of instructed representatives of 
;he various members, the Bundesrath is to a certain extent 
deliberative body. This arises first from the fact that 
instruction" is a very elastic term, comprehending many 
degrees of explicitoeas, " The instructions may consist iu 
a carle blanche or in the most minutely detailed course of 
action, or even in the requirement that the representative 
must, before proceeding, procure a special indication of the 
wishes of his government."t It thus often happens that 
the members are not supplied with instructions for each 
particular case, but within certain bounds may vote ac- 
cording to their own judgment.:]: This is most natural in 
the case of ministers and presidents of the individual 

*LabHnd adds miTst characteristically: " Anctiistnicbtsu verkennen 
dass auch aus anderen politiBcliea GriiDden ein solclies Geaetz rei^ 
nerflich naie, da daa Yolk in Beiner QeBammtheit durcli dun Reichs- 
tag eine Verti'etuug erhaltea hat oehen welcher die Yulksvra'trB- 
tungen der elnzelDen Staaten zumcktreten muHsen." Beat, Staatir^ 
p. 227. 

tSee Seydel, Holzendorff »nd Breatano's Jahrbuch, III., 377. 

t Meyer. etaaUr., p. 361. 
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cabinete, who frequently undertake tlie task of representing 
their states. In looking over tbe names for 1888 we find 
the cabinets of the individual statea largely repreaentad. 
From PruBeia, besides the president of the ministry, the 
ministers of the Interior, of War, of Finance, etc.; from 
Saxony, ministers of the Interior and of Finance; from 
Bavaria the same; from Wiirtemberg, the president of the 
cabinet and the minister of the Interior.* Thua the 
Bnndesrath appears not bo much in the light of a diploraatio 
body as of an assembly of ppecialists.f As a means of 
communication between the various state governments, 
nothing could be more convenient and effective. Here the 
leading men meet together and consider the common policy 
to be pursued. The process of instruction may easily be 
reversed. The plenipotentiary by his report may affect the 
opinion of his government, of which he is often an im- 
portant member, and so instruct rather than receive instruc- 
tion from others.^ Still it is always the will of the state 
government which asserts itself in the vote. The member 
of the Bundesrath is never, as in our Senate, a representa- 
tive of the people of the Empire, hut of his state govern- 
ment; his is not ^^ voice of the individual, but of the 
state. This difference is well expressed by Bismarck in 
his speecb of April 19th, 1871. After referring to the 
propofied Erfurt Constitution where the member was not 
bound by instructions, but voted according to his own con- 
victions, he continues, " In the Bundesrath the votes do not 
weigh so lightly ; there it is not Freiherr von Friesen who 
votes, but the Kingdom of Saxony through him. Accord- 
ing to his instructions, he deposits a vote which is a care- 

•See Handbuch fur da» deuUche ReXch, 1888, p. 4 ff . Up to 18811 
tile nameB of plenipotentiaries are to bo found iu the Reithigesei^latt. 

f '■ Der Bundesrath iat kein diploraatiBcher Korper, soudera ein sich 
au8 ehier Heihe von FaohmanDer zuBBtnmeiisetzeticIes Collegium." 
Martilz, Betraehivngen, etc., p. 48. 

X Laband, I., 331. and note S 
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fol distillation of all the forces which combine to form the 
public life of Saxony. This vote is the diagonal of the 
political forces which play a part in the Saxon state. . . , 
Analogously in the Ilanse towns, in the republican members, 
it is the whole weight of a great, rich, powerful and intelli- 
gent commercial city which is represented in a vote of the 
city of Hamburg in the Bundesrath, not the vote of a citi- 
zen of Hamburg who can vote this way or that according 
to his eonvictiona. The vote in the Bundesrath should com- 
command the respect due to the whole political life of a 
member of the Union." 

The instruction of the members of the Bundesrath is the 
affair of the individual state governments, and not .a matter 
of which that body takes cognizance. In seeming contra- 
diction to this is the clause in the Constitution, "Unrepre- 
sented and uninstructed votes shall not be counted."* This 
is not to be taken literally. It does not mean that this is 
the penalty for voting without instructions, that the vote 
of an uninstructed member is simply neglected.! Nothing 
could be farther from the truth. The Bundesrath has 
neither the duty nor the right to investigate the nature of 
the plenipotentiaries' instructions. That he is plenipoten- 
tiary sufBees. It never inquires whether a member is vot- 
ing according to instructions, and it would have no influence 
on the validity of the decision if it should he afterwards 
discovered that all the members had voted without, or 
even against, their instructions. The motives are no more 
considered in the Bundesrath than in the House of Repre- 
sentatives. The impracticability of attempting such a 
supervision and the paralyzing effect on the work of the 
assembly is too obvious to need farther amplification. 
The clause of the Constitution above referred to means, 
first, that the states are in no way compelled to take part 

'BtichKerfatevng., Art 7., 1 3. 

+ Seydel, Holzendorff & Brentano's Jalirbuch, III,, 377. 
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in tbe proceedings;* and that, farther, a member oaooot 
demand that a vote be deferred because he has no instruc- 
tions.f That liia vote corresponds to his instrnctiona, the 
plenipotentiary is therefore responsible to his home gov- 
ernment alone. His vote is in every case unconditionally 
binding on the state he represents. 

The active participation of the individual members of 
the Union in the Eundeprath is not confined, as a clause 
in the Constitution would at first glance seem to indicate, 
to matters afiecling their own state directly or indirectly, 
but extends as well to measures which relate solely to 
other portions of the Union. The Bundesrath is the organ 
of the Empire as a whole, and is in principle concerned 
only with the whole even where but a portion of the realm 
is directly afi'ected. The clause referred to reads, " In the 
decision upon a matter which, according to the provisions of 
this Constitution, is not common to tbe whole Empire, only 
the votes of those states shall be counted to which the 
matter is common [ifemeinseha/tlich)."i^ This refers only to 
the Southern States, which have been exempted from the 
action of the federal power in certain departments. They 
have in certain respects, remained outside the Union, so to 
speak, and are naturally precluded from interfering with 
matters which do not concern them, either individually or 
as members of the Union. For example, the votes of Ba- 
varia and Wiirtemberg are not taken into consideration in 
decisions touching the administration of the imperial post 



* DiBeeiiting from this generally ancepted opinion, Zoni claima that 
"duuerDde Ferchaltuug einee StaatesTom Bundesrath vrurde iibtirdies 
wohl die Anwendung dee Artikel 19 der Reiohsverlaiuiuiig (BundeB- 
ezekution) zur Folge baben mugsen." Bolzendorff'e KeehttUmkoTi, 
I., 483. 



f Laband, Deut. Staatsr., I., 
SchulzB, Deut. Staattr., II., 51. 



292, : 



Meyer, Sfaotir., 356. 
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and telegraph, nor Baden's in matters relating to the beer 
and brandy excise,* 

We now turn to a consideration of the organization of 
the Bundesrath as a portion of the constitutional mechanism 
of the Empire, The form of business in this bodj is regu- 
lated to a certain extent by the Constitution, more specifi- 
cally by the Rules of Procedure.! The latter has not the 
force of law, and may be altered at the pleasure of the as- 
sembly .J 

The Bundesrath is not a permanent assembly as the 
former Bundestag was in theory, and the old Beichstag of 
the Holy Roman Empire was in fact, but is assembled at 
least yearly by the emperor. || It is, nevertheless, distin- 
guished from the ordinary parliamentary assembly by the 
Bo-called principle of continuity (Kontinuitiit), which links 
each new session closely to the last. For, in contrast to the 
rules of the Reichstag, business is resumed at the point 
where it was broken oft' by adjournment at the close of the 
preceding session. 

Although the Constitution vests the power of summoning 
the Bundesrath in the emperor, he exercises this power 
only under important hmitations. He may not call the 
Reichstag together without at the same time summoning 
the Bundesrath, although it is q^uite allowable and custom- 
ary, especially for the preparation of bills to be laid be- 
fore the representatives of the people, to convoke the Ban- 



* Constitutlou Arts. 35 and 52. Sae Lnbtind, Deu'. Staattr., I., 239- 
30. Meyer, Staalgr., S5B. 

f G^schartsocilnuag fiir den BtiudeBi-«tli ; printed 1871 at the Kong- 
lichen Qeheimen Ober-Hofbuclidnickerei, Berlin, IB pp. Revised 
1880. There !s a good acoount of the cootents In Laband, 1., 353 if. 
The writer was unable to gaiii aocees to the original, either at the 
Royal Library or at the Reichstag Library. 

^Laband, 1. c, I., 353. 

II Bchoize, Dent. SCaaUr., II., 64^-5, and Cons., Art. 13. 
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-desr^th alone.* Moreover, the Emperor is bound to 
assemble the Bundesrath if one-third of the votes, that is 
twenty, are in favor of it.f 

Each session falls, for convenience, into two periods. 
The important work, where the presence of the chief pleni- 
potentiary of the larger states is requisite, is condensed into 
as short a space of time as possible; the remainder of the 
session being devoted to the transaction of the less important 
business.:!: Thus the leading statesmen are relieved, and 
their term of attendance shortened. When we recollect 
that these men play the chief role in the administration of 
their respective states, in addition to their duties in the 
direction of the federal affairs, the necessity of this arrange- 
ment is obvious. 

The conduct of the business devolves upon the Imperial 
Chancellor, who is designated by the Constitution as Presi- 
dent of the Bundesrath. During the session he appoints 
the time of meeting, and opens the sittings; all communi- 
cations from the Reichstag, the motions of the individual 
members of the Union, and all petitions directed to the 
Bundesrath, pass through his hands. Such petitions as 
clearly do not fall within the sphere of the assembly he 
may reject without farther formality. That only a pleni- 
potentiary of Prussia may be appointed to this position is 
generally admitted.! Hence there are vested necessarily 



* Cons., Art. 13. James, German Constitution, p. 24. 

f Cons., Art. 14. James, German Constitution, p. 24. 

:( Laband, Staatsreeht, I., 256. 

I Meyer, 1. c, p. 357, note 7; Haenel 1. c., II., 24 ff. That the Chan- 
cellor must be a member of the Bundesrath, the wording of the Con- 
stitution (Art. 15) clearly implies, inasmuch as it provides for the 
appointment of any other member (**jede8 andere Mitglied") of that 
body as a temporary substitute for the Chancellor. That no other 
member than a Prussian plenipotentiary taay be appointed is dcduci- 
ble from the circumstance that the appointment and dismissal of the 
Chancellor are vested solely in the Emperor. Should he select any 
other than one of his own representatives, Ihat plenipotentiary might 
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in a single person the important functions appertaining to 
the Chancellor or chief administrative ofTicer of the Empire, 
to the President of the Bundesratb, and lastly to the leai- 
ing representative of Pruf*na, a slate to which is allotted 
not only nearly one-third of the votes in every decision ami 
the determining voice in the case of an e(|ual division, hut 
in feveral important matters an absolute veto. Whatever 
judgment we may pass on this peculiar arrangement, bv 
which the head of the Executive Department is at the 
same time the most important member of the chief legisla- 
tive assembly, it must not be forgotten that we are tiealins? 
with a set of conditions and political traditions wholly dif- 
ferent from those of our country. Two things should be 
noted. First, the principle of the division of powers has 
not the absolute validity which would make its strict 
application possible. Even in the early Constitution of 
Massacliusetts, where this principle appears among the ina- 
lienable rights of man, the executive was not refused all 
influence on the legislation. In the second place, the posi- 
tion occupied by the mini&ter of the Emperor is precisely 
parallel to that occupied by the Emperor himself. As 
Prussia and the Empire are joined in a personal union, so 
the office of Imperial Chancellor and that of the Prussian 
Representative in the councils of the Federation are united 
in the same individual. 

The number which shall constitute a quorum in the Bun- 
desrath is determined neither by the Constitution nor by 
the Rules of Procedure. Although each member of the 
Union may send as many representatives as it has votes, its 
influence in deciding a. question is in no way connected 
with the number of its plenipotentiaries present. One is 

at BDf time be recalled by tlic monarch be represeuted in the Bandes<- 
ratb, and thim nilbuut being dismiased by the £)ni|>ei'iir lose the ciin- 
Etitutloiml qiiiilidcntiuii I'ut the CbaiiuellorHbip. Sec La)>and, I. o., [,, 
SSI. Tboie is an intureetiiig liisturiual aif-unieiit in llaenel, 1. o., II., 
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quite sufficient to cast the votes of his state, which can not 
be cast otherwise than as a whole. It would be out of ac- 
cord not only with the theory of the Constitution, for a 
state or monarch cannot have two wills at the same instant, 
but with its express provisions as well,* if the votes were 
disposed singly. 

According to the reports of the sittings, the number at- 
tending is very much below the possible fifty-eight, one or 
two only being present from the larger states, while in the 
case of the smaller ones a single representative (Stell- 
vertreter) is chosen to act for several conjointly.f 

In general, a simple majority is the only condition for 
the passage of a measure. In case of a tie, the decision is 
in favor of the side on which Prussia's votes have been cast. 
The exceptions to this rule are enumerated below. It is 
striking that in those cases where more than a simple ma- 
jority is demanded for the passage of a measure, this limi- 
tation never extends to the Keichstag. Here a plurality of 
the votes is the only condition for the passage of every 
species of bill. 

I. Amendments to the Constitution are looked upon as 
rejected if there be fourteen votes against the change. The 
history of this apparently arbitrary provision is as follows: 
According to the North German Constitution, a two-thirds 
majority of the Bundesrath was necessary for the alteration 
of the fundamental law. This, on the admission of the 



* Art. 6. Jame«*, German Constitution, p. 21. 

t Cf. Laband, I., 223. While each little state jjenerally appoints a 
plenipotentiary of its own. it has at the same time a substitute (Stell- 
vertreter) in common with one or more other states. So in 1888 the 
Plenipotentiary of the two Mecklenburjjs was also representative of 
Keuss a L. and of Schaumber^-Lipi)e, while tlie Vertreter of Sachsen- 
Weimar was appointed to the same office by Sachsen-Altenburg, Co- 
burg-Gotha. Schwarzburg-S., Schwaizburg-R. (no other representa- 
tive) and Reuss j. L. [Ilandbuch fiir das Deutsche Reich, 1888.] 
Presumably the title **Plenii>otentiary" is simply honorary, the Vtr- 
treier doing all the work. 



40 



Ue Gtrman Buwh-srath. 



Southern State?, had to be altered; for otherwise Pruf«ia, 
whose HJventcen votes do not eonRtitute a third of the 
prefient number, would have beeu deprived of its control, 
and left to the merey of the other wtates. The requirement 
of three fourths, which was accepted in the treaty with 
Baden and llew^, and which, expres^sed in the present nega- 
tive fashion, would have rendered the modification of the 
Constitution irapopsible in the face of an oppoRtion which 
could muster fifteen votes, gave way to the existing provi- 
sion as a compromise with Bavaria. Prussia is obviously 
the only State which can, without the co-operation of any 
other, prevent a widening of the powers of the central 
government,* but there are quite a variety of combinations 
by which four of the leaser s-tates can accomplish the same 
end. Kvcn three may do so, namely, Bavaria, Saxony and 
Wtirteraberg. 

II. lu certain cases no alteration of the existing law ca^ 
take place unless Prussia's votes be with the majority j 
favor of the change. This the German juristB chose to i 
gard not as a veto, but as a deviation from the rule wbvlj 
prescribes a simple majority. Comprised in the class T 
ferred to are changes in the military or naval arran^ 
ments and in the regulations concerning the customs dutia 
and taxes on certain specified articles.* 

III. In regard to the reserved rights of the Soutberf 
States it is provided in the Con.stitution that no modified 
tion of these may take place without the consent of tb| 
State eorcerned.f The required consent is looked upon a 

* From the point of view of tlie Bovereiijiitj ol' the Ecupire the a 
ceptionat puBition of Piussia ufTem a BtraDj^e auomaly. " Man kaG 
daher nur bodingt Ton eiuer ideellon Ma(;btv<illkomniPiihelt ( 
Reiches K^geiiuber dun Giuzelstaateu spieulieii, da einc Aeuderung d 
VenashUiiK eegen don Willtin deu eiiiziiien PartikulamtauteH Pi-eus 
vollBtaudig auBgesclilossen ersohelut." Rrimelin : ZciUeh. f^r t 
ammi Biaatnciesenschaft. Bd. XXXIX, S. IDS. 

* Cons., Avi. 35. James, Qcrmau Cons., p. ST. 
t Cons., Art. 78. There is no corresponding clause in Uia CoustilBJ 

tlon of the Noith Ocrmau Federation. 
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given if the vote of the State in question be cast in the 
Bundesrath in favor of the alteration. The question what 
the consent of the privileged member involves or may in- 
volve farther than the vote of the plenipotentiary, has been 
a subject of discussion in Germany. The views of jurists are 
divergent, but it is generally held that even if the acquies- 
cence of the Landtag is not required by the imperial law, 
as some claim,* the consent of the representatives of the 
people may be made requisite by a law of the state itself. 
In spite of the efibrts, however, to restrict in this manner 
the power of the monarch to surrender the peculiar advan- 
tages of the state, no bill imposing such a limitation has 
ever been passed even in the Landtag itself, not to speak of 
receiving the assent of the ruler.f 

IV. Finally, a simple majority of the Bundesrath is not 
sufficient where a dissolution of the Reichstag is involved. 
For this the consent of the Emperor is necei?=sary, in addi- 
tion to that of the Allied Cabinets.:}: 

The Bundesrath, like other legislative bodies, relies on 
committees for assistance in the performance of its func- 
tions. The organization of these is not left, as is usual, to 
the discretion of the Plenum or assembly as a whole, but is 
carefully defined by the Constitution (Art. 8). Seven per- 
manent committees are enumerated, and their composition 
and appointment more or less completely provided for. In 
each of these, besides Prussia, at least four members of the 
Union are to be represented, each state having but one 
vote. The Emperor, as commander-in-chief of the land 
and sea forces, appoints the members of the Committee on 
the Army,! and that on the Marine, the members of the 

* Georg Meyer for instance. StaatsY., 481. 

f Cf. references in Meyer, 481, note 25, and Laband, 1. c, 115-6, and 
notes. For a history of the attempts to legislate on the subject, see 
Seydel ; Coramentar, 276 it*. 

X Cons., Art. 24. James, German Constitution, p. 26. 

[ In the case of the Army Committee, the Constitution provides 
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other five are designated hy the Bundesrath it^lf.* On 
these devolve respectively the consideration of matters per- 
taining to the cutitoms and federal taxes, trade and coin- 
nieroe, railroad, post and telegraph, justice, and, Ia8t]y,t 
finance (Rechnungswesen). The duties of the committees 
are generally confined to the preparation of bills for the 
Plenum, They may not transact business themselves nor 
■ isBue orders, but simply report to the main assembly. 

An eighth committee provided for by the Constitution 
occupies a peculiar position. It consists of the plenipoten- 
tiaries of the kingdoms of Bavaria, Saxony, and Wiirtem- 
berg, and two other members of the Bundesrath ap- 
pointed by that body. This is the Committee oq Foreign 
Affairs. It has in practice failed to lake the important 
place for which it might seem destined, and is chiefly 
interesting as an illustration of the underlying principles of 
the German Constitution. One of the most important ser- 
vices of the Bundesrath is, as we have seen, that it furnishes 
a means of intercommunication between the individual 
cabinets. Opinions are there exchanged, purposes dis- 
closed, and misunderstandings avoided. The political en- 
ergy of the different states is in this way correlated and a 
general unity of action insured: all of which is much 
more CEsential in a federal system like that of the German 
Empire than in one like our own. In the United States 
the individual slate does not, as such, participate directly 
iu the conduct of the aft'airs of the Federation, whereas in 

tliat Bavaria ehall alwAya Xia ropreseuteil. Tliu same iirlvllttfju is in- 
Kiired tu Wiii'temberg and Saxony by Military Coiivtiitiuii. 

• The Bundearatli satisfies itself with indicating the states wliiuli 
ai'e to be rupieacuted in the vommitttic, and d<iea not appoint tha 
members tbemaetves directly. This ia not in accord witli tbe Consti' 
tution, Art, 8. 8eo Haeuel, 11., 30, and Labaud, I., 3fH, and note 2. 

fTbree more permanent C'ommlttees have buen established aincts 
the rormation of the Constitution, namely, tbat fur A Imtce- Lorraine, 
line on the CuustitutioD, and one on the Form uf Prucudui'e. Sue oa 
tlie whole subject the excellent atscoDut in Laband, I., 36I-D. 
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Oermany the weightiest functions of the federal govern- 
ment devolve upon the state governments. Not only do 
they as a whole form the most important organ of the cen- 
tral government, but to them individually is intrusted, as a 
rule, the execution of the federal laws in their respective 
territories. The committee just mentioned is a part of this 
Fystem of correspondence. It has nothing to do with the 
instruction of diplomatic agents, or with the conclusion of 
treaties and conventions with foreign nations, nor even 
with the preparation of bills for the Bundesrath. It is 
there solely for the purpose of receiving communications 
regarding foreign affairs, which are in this manner brought 
before the ministers of the chief states, who consult on 
the ends to be pursued and the means best adapted to reach 
these ends. In this committee alone Prussia is not repre- 
sented, for the obvious reason that the Emperor, to whom 
falls the direction of the foreign policy of the country, is 
necessarily the source of the information of which the 
committee is the recipient."^ 

III. 

We have tl\us far directed our attention to the historical 
'development, the nature, composition and organization of 
the Bundesrath ; it remains to consider its functions as an 
organ of the central government. So soon as the plenipo- 
tentiary. has cast his vote, this loses its previous connection 

* This committee was not among those founded by the Constitution 
of the North German Federation, but was established by the treaty 
between this Union and Bavaria (Nov. 23, 1870), evidently as a con- 
cession to the three kingdoms which were to compose it for their 
diminished international importance. Of the signiticance of this com- 
mittee, Delbriick said in the Reichstag, 1870: " Er wild seinerseits 
Kenntniss von der Lage der Dinge nehmen und wird inder Lage sein, 
durch diese Kenntniss, durch Antrage, die er an den Bundesrath 
fitellt, durch Bemerkungen, die er dem Prasidium macht, auf die Be- 
handlung der Politik Einfluss auszuiiben.'* Quoted by Seydel, Com- 
mentar.j p. 110. 
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wilh, end dependenee upon the individual Btate. It pi 
from the Bphere of state law to that of federal law, and 
becomea a faotor in the determination which the Bundes- 
rath reaches as a unit. Hence the decisions of this b<w.ly 
do not assume the form of an agreement between the indi- 
vidual cabineta or a majority of them, but are an expres- 
sion of ihe will of a simple organ of government. The 
activity of the Bundesrath is cooflacd to no single one of 
the departments of government, for it exercipes at odi 
legislative, administrative and judicial functions, Th< 
we shall consider in the order enumerated, 

I. The Bundesrath is pre-eminently a legislative bod; 
Its other I'unctions are, when compared with its part 
making the imperial laws, of subordinate importance only. 
The Constitution provides that the legislative power of the 
Empire ohall be exereifed by the Bundesrath and the- 
ReiohMtag, and that the agreement of the majority oC both 
the assemblies shall be rei^uisite and sufficient for the en- 
actment of a law * The legal equality of the two assem- 
blies in respect to legislation would thus appear to be es- 
tablished. We are indeed very apt to class Germany wilh 
the countries which have adopted the bicameral system, 
and to see in the Bundesrath and Keichstag the upper and 
lower houses so universally encountered in the existing 
constitutional organizations of Europe and America. This 
is, however, a mistake. 77ie Bundesrath is not an upper 
house in ilie ordinary wceptance of the lerm, although, as 
Bismarck has said, it performs in a degree the functions of 
one.f We have already dwelt on its peculiar composition. 

* " D[e IieluIis^Ectzji;o1jiiii^ wird auBfreiibC diiruli deu Buudesrallt 
und den Keiohstag. Die UelieielnsthtiniuJig der MelirlieiLsbeRctiluxB 
belder VeiBanimlungeu 1st Kii einem Kelclisgemttze errorderlioh und 
aasrei abend." Cons., Art. 5, James, German Cons., p. 21. 

I During tlie discussion of the Constitution, Bisiuarok made the fo\- 
lowiug HiguificHtit declaration: "Ka 1st mli' au und ftir sioh nicht 
leiclit, mir eiti deutsulies Obei'baus zu deuketi, dus man einscliiebeu. 
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We have found it in no sense a representation of any class 
of the nation, and formally, at least, in no sense a dehbera- 
tive assembly. The Reichstag alone in the imperial con* 
stitution possesses the attributes of a representative, delib- 
erative body. But while foreign analogies are misleading, 
within the bounds of the Empire itself, we find a highly 
satisfactory archetype of the relation existing between 
Bundesrath and Eeichstag, namely, that which has, since 
the introduction of constitutional government, existed in 



kouiite zwischen den Bundesrath, der, icli wiederliole es, vollkom- 
men unentbehrlicb ist, als diejenige Stelle, wo die Souveianetat der 
Il^inzelstaaten fortfahrt ihrcn Ausdruck zii findcn— das man also 
einschiebeu konnte zwischen dicsem Bundesrath und diesem Reich- 
stage, ein Mitglied, welches dem Reichstage in seiner Bedeutung auf 
der socialeu Stufenleiter einigermassen uberlegeu ware, und dem Bun- 
desrathe und dessen Vollmachtgebern hinreichend nachstunde, ura 
die Classification zu rechtfertigen. Wir wurden in der Versammlung 
nicht souveraue Pairs, Mitglieder haben, die ihrerseits geneigt sind, zu 
rivalisiren rait den mindermachtigen Souvertiuen in ihrer socialen 
Stellung. Der Bundesrath repiiisentirt bis zu einem gewissen Grade 
ein Oberhaus, in welchem Se. Majostiit von Preussen primus inter 
pares ist, und in welchem derjenige Ueberrest des hohen deutschen 
A dels, der seine Landeshoheit bewahrt hat. seinen Platz fiudet. 
Dieses Oberhaus nun dadurch zu vervollstiiiidigen, dass man ihm 
niebt souveraue Mitglieder beifugt halte ich praktisch fiir zu 
scliwierig, um die Ausfiihrung zu versuchon. Dieses souveriine 
Oberhaus aber in seinen Bestandttheilon ausserhalb des Prasidiums so 
"weit herunterzudrucken, dass es einer Pairskammer ahnlich wijrde, 
die von unten vervollstandigt werden konnte, halte ich fiir unmoglich 
und ich wiirde niemals wagen, das einem Herrn gegeniiber, wie der 
Konig von Sachsen ist, auch nur anzudeuten. Der hauptfeiichliche 
Grand aber, warum wir keine Tlieilung des Reichstags in zwei Haiiser 
vorgeschlagen haben, liegt immer in der zu starkeu Complicirung 
der Majschinc. Die Gcsctzgebung des Bundes kann schon durch 
eiuen anhaltenden Widerspruch zwischen dem Bundesrathe und dem 
Reichstage zum Stillstand gcbracht werden, wie das in jedem Zwei- 
kammersystem der Fall ist; aberbei einer Dreikammersystem — wenn 
ich einmal den Bundesrath als Kammer bezeichnen darf — wiirde die 
Moglichkeit, die Wahrscheinlichkeit dies:es Stillstandes noch vieL 
iiaher liegen, wir wiirden zu schwerliillig werden." JSten. Ber., 8.430 
Quoted by Seydel, Comrn,, 99. 
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the individual German states between the monarch and hia 
Cabinet on the one hand and the Parliament or Landtag 
on the other.* 

In tracing the history of a law through its several stages, 
the divergence of the German Kystem i'rom the prevailing 
type of constitutional government becomes even more appa- 
rent. We find that the Biindesrath and Reichstag are not 
even legally on the same footing in the execution of tbeif 
common task of legislation, and that in practice the pre- 
eminence of the former body is assured, not only by its in- 
herent nature, but by deep-rooted tradition. First, as to 
the inception of a bill, the Constitution provides that both 
bodies may propose bil!s,f and thus places the two on an 
equality in respect to the initiative. Neither is limited 
to a simple veto, nor forced to accept or reject a proposed 
law as a whole. There is, in short, no legal necessity why 
a bill should originate, as il usually does, in the Bundes- 
rath. The Keichetag, however, looks to the Bundesrath to 
take the lead in proposing measures, directing a petition to 
that body if necessary, respectfully asking that it formulate 
a bill in accordance with its sentiments and submit it to 
the consideration of tlie reprcj'entativefi of the people, 
This is easily explained. The initiative in the German 
states was, until comparatively recently, confined to the 
monarch acting through his cabinet; for the proposing of 
laws on the part of the Landtag was held to be out of har- 
mony with the monarchical principle.:); It was thus not 
only expedient, but absolutely necessary, if the people de- 
sired any particular form of legislation, that they petition 
the monarch to lay a bill before them. This tradition no 



*"Dera lieie'utiige gg I a nun der vBundesratt] nicbt die 
Stella eiuEB zweitoti Fact a de Re] entutioii(eiueteraM!U Kammer 
odor eliies Oberhauses), soud a d ejealge IStellimg ejn, welche in 
constitutioneilen Staateii d e S gufr g be'-ilat." Meyei' 1. o. , 351. 

f Art. 7 and 23. Cf. Labaud I 534 

i Meyer, Btautttreulit., 463. 
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doubt lingers in the minds of members of the Reichstag, each 
one seeing in the Bundesrath the person of the monarch of 
whom he is a subject, and the wisdom of the leaders of his 
own state government. This is illustrated by the fact that 
the Reichstag addresses the assembly associated with it in 
legislation not as the Bundesrath, but as the " Verb'dndete 
Reyierunyen^^^ or, as we may roughly translate it, allied 
coLinets, 

As one enters the assembly hall of the Reichstag at 
Berlin, he is immediately struck by a double row of ele- 
vated seats, reaching across the end of the apartment on 
either side of the president's chair. These are the places 
reserved for the members of the Bundesrath, who, the Con- 
stitution provides,* may appear in the Reichstag to repre- 
sent the views of their respective governments, and must 
be heard at any time upon request. Not only do the 
Rules of Procedure of the Reichstag provide for this emer- 
gency, but they go so far as to lay down the rule that, after 
the discussion of any point is regularly closed, it must be 
-considered as reopened if a member of the Bundesrath 
-asks to speak upon the matter, f The practice has not un- 
naturally grown up in the Bundesrath of informing the 
Reichstag, during the discussion of important bills, of the 
<5haracter of the amendments which will be acceded to by 
the Bundesrath.:}: The preparation of bills, the formula- 
tion of their contents and the statement of motives, al- 
though not so provided for by law, falls to the Imperial 
-Chancellor and the high government officials under his 

* Art. 9. Jedes Mitglied des Bundesrathes hat das Recht, ira Reicbs- 
tage zu erscheinen und muss daselbst auf Verlaiigen jederzeit gehoit 
werden, urn die Ansichteu seiner Kegieruug zu vertreteu. 

f Geschiiftsordnung, § 48. ** Nimmt ein Vertreterdes Bunderatlies 
nacli dem Sclilusse der Diskiissiou das Wort, su gilt diese aufs ueu fiir 
•eroffuet.'* 

X See Laband I., 537, note 5. 
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coDtrol.* It is thus apparent that, while the Reichstag is 
legally quite free to exercise its power of initiative, the 
preponderance of the Bundesrath is not only indicated by 
the provisions of the Constitution, but confirmed by prac- 
tice. In the final stage of the law making, however, in the 
so-called S* fuel ion, the ascendency of this body appears 
even more elearlv. 

Every law, we find on analysis, to consist of at least two 
easily distinguishable elements, the rules or provisions of 
which the hill consisted before it became a law ; secondly, 
the command or order which renders the observance of 
these rules incumbent upon the citizen. The latter elemeat, 
or that which converts a bill into a law, is the Sanction. It 
is obvious that the rules, which form the content of a law, 
may be derived from many sources. They may be suggested 
by a minister, by a committee, or even indirectly by some- 
one wholly outride the government organ* zation. The 
specific eftect of the power of the state appears, not in the 
formulation of the bill, but in the sanction alone, in the 
binding force which it may bestow upon any rule of conduct 
by which that rule is made law.f In the individual mem- 
bers of the Empire the monarch is invested with the 
supreme power of the state, and, although he is not free to 
determine the character of a law without the cooperation 
of the representatives of the people, he alone can convert 
a bill into a law. The question presents itself, to which 
of the organs of the imperial government does this 
exalted prerogative belong ? The answer would seem to 
be at hand. All the imperial laws begin with the 
formula, ''We . . . by the Grace of God German Emperor, 
King of Prussia »kc., ordain herewith the following." The 
power of sanction seems thus to be assumed by the Em> 
peror. But this formula, taken as it is from the Prussian 



* Laband, I, 533. 

f This subject is treated with great care in Labaud, 515 ff. 
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<5onstitution, is not applicable to the Empire. The authori- 
ties on the subject agree that the supposition that the power 
of sanction is vested in the Emperor is neither in harmony 
iirith the theory of the Constitution nor with its specific 
provisions. For the right to exercise this power implies 
the right to refuse to exercise it at will. The obverse side 
of the sanction is the absolute veto. As we have seen, the 
monarchs of the individual German states possess both these 
powers; strictly speaking both aspects of the single power 
of sanction are apparent in their case. The Emperor, how- 
ever, has no veto. The Constitution says explicitely that 
the agreement of the two assemblies is sufficient for the 
creation of a law. The Emperor must publish all laws 
constitutionally passed, whether he be in accord with their 
provisions or no. The article which gives him, as King of 
Prussia, a veto in the Bundesrath on proposed changes in 
the military arrangements, would be without significance 
if, as Emperor, he possessed this power in all cases. It is 
the Bundesrath, not the Emperor, who sanctions the laws.* 
That this is entirely in harmony with the principles on 
which that institution is based, as developed in the preced- 
ing pages, is obvious.f The sanction of the Bundesrath 
may appear as a separate act or in conjunction with, and 
indistinguishable from, the simple approval of the contents 
of a bill. The Constitution makes it necessary that every 
decision of the Eeichstag shall be acted upon by the Bund- 



♦Laband, 542, and note 1 ; Ilaenel, II., 52; Meyer, 472; Scbuize, 
II., 118. 

fSeeLaband, 541 : * * Tiager der souveranen Reichsgewalt ist die 
Gesammtheit der deutschcn Staaten, als ideelle Einheit gedacht. Nur 
von ihr kann daher der eigentliche Gesetzgebungsact, die Sanction dor 
Keichsgesetze ausgeben. Die Gesammtbeit der deutscben Laudcsber- 
ren und freien Stadte ertbeilt den EutwUrfen zu Reichsgesetzen die 
Sanction, welcbe sie in Reicbsgesetze umwandelt. In alien Fallen 
aber, in denen die deutscben Bundesglieder ibren Antbeil an der 
Beicbsgewalt auszuiiben babcn, ist der Bundesrath das dafiir verfas- 
£ungsmassig bcstimmte Organ, nicbtder Kaiser." 
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esrath, even if it be the acceptance, as a whole and unchamjed, 
of a bill originatint/ in the Bundesrath itself* The Bundes- 
rath migbt legally refuse its assent, just as the monarchs of 
the various members of the union may, even to a bill 
which it had itself formulated. In this second acceptance 
of its own approved measures we have the sanction of the 
Bundesrath distinctly separated from the other aspects of 
its legislative activity. The analogy of the position it oc- 
cupies to that of the individual German monarchs is clear, 
for the Bundesrath has a veto as well as they. It is always 
legally possible for it to refuse its assent at the last moment 
to every bill. The act of sanction is not, however, men- 
tioned explicitly in the Constitution, and politically it is 
almost wholly devoid of significance. It is, nevertheless, of 
no little importance from a legal and theoretical stand point, 
to determine who is the real law-giver of the Empire. 

But the legislative activity of the Bundesrath is not lim- 
ited to the laws passed in conjuctiou with the Reichstag. 
Very important measures may take the form of oTdinances, 
issued by the Bundesrath alone. The ordinances fall into 
two distinct classes, wJiich must be carefully distinguished. 
They may, on the one hand, be simple administrative meas- 
ures affecting the goverBment officials only. Those to 
whom they are directed are bound to obey them, not as 
subjects of the Empire, but as employees of the government. 
These administrative ordinances will be again referred to in 
connection with the administrative functions of the Bundes- 
rath. Id sharp contrast to these, are those which modify or 
supplement the law of the land, and bind the subject as 
such. These are in their nature legislative enactments, and 
dift'er from an ordinary law in their origin only. They 
want the usual qualification of a law, inasmuch as they are 
created without the concurrence of the representatives of 
the people. This is obviously a grave defect, so grave as 



* Meyer, 472, aud note 3, Lsbaad, 542. 
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to make a legislative ordinance a complete anomaly in a 
conatitutional system based od the division of powers. 
For, however free the adminiBtration may be to conduct itp 
own aftairs, it must act in a constitutional system within the 
bounds of the law. The laws mu.«t, however, according to 
ihe modern iJeas of government, be made with the concur- 
rence of the people, acting through their representatives — 
this in Germany as well as elsewhere— hence, any diver- 
gence from this rule must have strong legal jusiification. 
TheGerman Imperial Constitution grants no general power 
to any of the organs of the state to enact laws under the form 
of ordinances* but on the contrary says explicitly that the 

* Art. 7. 3, of the Constitution reailti, ■' Der BuDileamth beschliesBt 
, . . ijber die Eur Ausfiilirniig dcr neiclmgeBetze eiTorderlichen all- 
gemeinen Verwaltuu^'svorschrifteD und Eiurlahtungen, Rofci-n niubt 
dui'cli RcicliHgeacts otwas underes beBtiRimtiHt." This olauae Is »in!i- 
ject to various constructiouB. Does It give tile Biindesrath any light 
to ixsue leglnlaliei cii ditianci^B ? If bo. to what extuut ? Meyer clainiB 
t.Iiat tbe article does tiot rufer aimply to n.dinini»itrBtive oi'diiiancca, Lnt 
tbat tbe " Awfiihrungtferordntins^h" may be, ultboiigh rarely, legis- 
lative ordinanceB (p. 485, and note IS, also p. 4(S<i, and note 8). Loen- 
ing (yor\TaltuDf;arecbt, p. 33S) says, "Sufemdie Uutertliaiienalierdic 
OeselzeauBzuriibrenb^tben, kouuendiircb Verorctiiaiigaiiuhyoraalirif- 
ten iiber die Art mid Wuiise der Aii&l'QIiiiiiig an siti gcriditet werden." 
This NpecieB uF ordiiiauce wutilil be a lav aouurdbig ti) Liilmad, and 
could uut legally be Issued under Art. 7, 3. Laband'8 narrower 
cotiBtiuctlou <ii tbe clause in question is veiy fully and ably supported 
in bis gieat work, I., 505, ff. lu B0ntro»ei1,ltig Ainiit ( VeTordnung»- 
recht dti ileulithenRdehee. Berlin and Leipzig, 1884) he snniB up their 
poiuts of diSei'ence aa followB : " Amdt erkeunt aber . . . dasB die 
Yeroi'dnuugeD des BundeBratbes sinh intra legem balton musseii, J. b. 
nur Kur Avifnhrting cineK Meicfugetelses dienen diirl'en, und dass die 
Befiigniss dea BuudcsratliPB stets aiif eiiie Delegation zurOukKuruliren 
sei. Nur bait eruicbt eine npeeielle Delegation in deni eiuzulnen Qesetze 
fiir erforderlicli Bondem ererblickt in dem Art. 7, Aba. 3 der RpIcIib- 
verfassuiifE eine generelle ErmScbtigung aucb zura Erlaaa von Reubts. 
Toi-Hohriften. Da ea nun (iblioh geworilvn ist, in alien ReiulisgesetKfn 
die dazu irgend Veraiilassung geben, specielle Ei-maehtiguugen zum 
ErlBEH von Aiisfiihrungsvoi'subriften zu evtbeiten, so ibt die praktisulie 
Difi'ereuz zwiscben dur von Amdt verfoubt«nen Lebre unddorliiur 
verthcidigten, nicbt so bedcuteud, als es vielleicbt dcu Anscbeln bat " 
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legiplative functions shall be exeroiped by tbe Bundesralli 
and BeioIiEtag, and that the assent of both bodies shall be 
rpquisile to ihe passage of a law. Even the power of enact- 
ing temporary laws in special emergencies, when the ordi- 
nary legislative bodies are not in session, a power commonly 
exercised by the monarch of the individual German stale, 
IB unknown lo the Empire.* These general provisions do 
not, however, prevent a dele<jation on the part of the ueubI 
factors of legislation of a specified [jortion of their power to 
other organs of the Government — to the Bunde.srath, the 
Emperor, the Imperial Chancellor, or even to the individ- 
ual state administration. Such a delegation, althougli 
quite foreign to our conceptions of the nature of constilii- 
tional restrict ions, is not only recognized by the eminent 
authorities of Germany, but is, as we shall see, sanctioneii 
by a long series of precedents of unquestionable 
validity .f Tlie laws which contain delegations of this char- 
acter usually designate tlie organ which shall exercise the 
power; if not, the duty devolves upon the Bundesratb.J 
The law-making, which takes the form of ordinance?, i« 



i\i. 598. nuto 4). Tlie Bundesratli lias, Iiowever, eKeriNseil its power 
ol' issuing ordinances witli ii freedom nliiuli does mit appear tobe ju>- j 
titled by the Cunstitiition. Butli Arndt and ilaenel (II., 80-81) lian 
brouglit togetliei' a number of instances of tliis cbaracCei-. Laband, 
wbile rejecting many of tbe coseK sh beside tbe p<iiuC, adinitM tliat tbe 
remainder prove, ''dass die PraxiK elne etcliwankende nnil der Gundeft. 
rath niebt in alien Fallen der ilim durch die Verfassuiig geitngenen 
Bcliranhen sieb klai' bewusst geweseu ist" (p. 599). 

•Meyer, pp. 469 and 480, and Scbiilze, gg 188 and 289. "Naoh 
lieichHStaatareclit mtiHseu, trie Laband sagt, alle Gesetxe im matariel- 
lan Sinne auch Geaetze im formelien Siuue sein ." Subulze, II., p, 1S3. 

t ' ' Ein Oesetz kanu demuacb anstatt uitmitUlb'ir RecUtsregelu auf- 
zuBtellen, Anordmingun daiuber eutbalteu wie gewisse Rcclitsregalu 
erlaaaen werden EOlIen. . . . Bine vielfaub betbaligte Praxis derail 
ReoliUmasBigkeit niemals weder Tora Beichstage noeh vom Btmdes' 
rathe oder der Reicbaregierung angezweifelt wordeu ist, liat dieser 
AuffasBung angestblossen.'' Laband, p. 000, 

X Meyev, p. 485. Laband, p. 6(10, note 4. 
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generally, if not always, a sort oF secondary legislation tbat 
fllfi ID the details of laws of which the general character 
has been already determined by the joint action of the two 
assemblies.* Within the limits already outlined, the 
Bundesrath, or other organ of state to which the power is 
specifically delegated, proceeds to amplify the general pro- 
visions by a process which Laband compares to the develop- 
ment of a sketch into a painting. Obviously there is 
scarcely any limit to the extEnsion of this delegated power, 
nor to the importance of the secondary legislation in mod- 
ifying the law as it comes from the representatives of the 
people; in other words, the sketch leaves a considerable lat- 
itude for the coloring and chiaroscuro. The number of 
laws which grant the power of secondary legislation to the 
Bundesrath is considerable. Haenel mentions thirty-five in 
eleven jeaTP.t All laws relating to the (lustoms and taxeti, 
and most of thoFe aftecling the financial and industrial in- 
terests of the Empire, are of this class.:): 

Properly to judge this system, so far as the Bundesrath is 
concerned, two things must be kept in mind ; first, the 
variety of functions assumed by the German state, and, sec- 

*Foi' exampio, the Ho-oalled Dynamite Lnw of 1S84 itttu ha iaappli- 
-cabie to explosives geiieially iiseii for ammunition. Tile law does Dot 
Gpecirywliat sliall be included iu the caXegoty weiilioued, but delu- 
gates the Jetormiualiou ol' tbis to Cbe Buiiduaralli. 

f Stiidien, IT., p. 85. 

X Laband, p 801, iiotel. The delegatred power of issuing ordinanues 
Toa-j be more or less limited. Sometimes a law provides that the ordi- 
naucee issued Iu accordance with its provinions must receive the nsHont 
tit Che Euii;bstag. Iu other cases, they must be MitlmiUed to the Reichs- 
tag, which IB at liberty to demand tlieir repeal. Ordinances of the 
former class can be repealed only with the forms of law, while tliose of 
the second category may be revoked by the power issuing them, inde- 
pendently of the Reichntag. (See Meyer, p, 480.) The right to isaoe 
ordinances ia very frequently delegated to the Emperor, acting either 
independently or w Ith the knowledge ,Tnd consent of the Bundesrath. 
For a list of tile laws containing delegations uf this character sea 
Haenel. II., 76-T7. 
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ondly, the peculiar character of the Bundearath as already 
described. The German Constiliilion, like our own, Iia>:a 
"general welfare" clause. Kverjtliitig, however, depend* 
on tbe conslraction put upon a soinewbat vague I'ortnuU. 
It is unnecepsary to say that views prevail iu the Kmpire 
widely divergent from those traditional in the United 
States. " The whole activity of the state," writes an emi- 
nent authority on German administrative law, "hasfurils 
end and aim the promotion and development of the na- 
tional civilization and oulture." * This ia not too broad a 
statement of what would be known in our country by tbe 
question -begging epithet, "government interference." The 
aUminislralion in Germany has assumed such proportious 
as to give rise to a new and important branch of public 
law. The field is thus altogether too considerable for » 
popular assembly, consi.'iting even of the best qnalifieil 
members, to be able in every case to formulate a law, com- 
plete in its details and yet adapted to the exigencies of the 
occasion. Obviously those called upon to conduct the ail- 
ministration learn better than any one else the rules accord- 
ing to which it is most expedient to act. The laws which 
determine the limits of their activity must, while insuring 
the rights and libertiesof the subject, hamper as little as may 
be the administration in the aocomplishment of its very 
comprehensive ends. The representatives of the people 
may content themselves with a general determination of the 
limits of a series of legislative measures, leaving the detail; 
to more competent hands, the Bundesrath or the Emperor 
in other words to those organs of state which conduct tht 
inistration. The Bundesrath, although in the main t 
legislative body, has, as we shall see, important administra- 
tive functions as well. Not only this, but its members an 
as we have noted, the heads of the administration iu the ia 

* " Die Kesftuiinte Tliatifjkeit dea Staali-s liat rtie Koiderung de 
Kulturentwitkluuif des Volkes zuni Zwcck," Loeiiiiiy, VeTaaltuni/t 
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dividual states, men versed in affairs, specialists qualifieJ, 
if any one, to judge of the form a law may best take in or- 
der to realize its eiiOs. Tliua a power which, if delegated 
"by our Representatives to the Senate, would be at once un- 
constitutional and inexpedient, is in Germany, owing to ttie 
complexity of the functions of state and the peculiarity of 
the chief legislative body, both in accord with the system 
and necessary to ita success. 

The Bundearath is an organ of the administration, but 
not in the sen« that it may interfere directly, through spe- 
ci6c orders addressed to the government officials. On the 
contrary, the actual carrying out of administrative meas- 
ures devolves either upon the Emperor or hia representa- 
tive.s, or falls within the scope of the self- administration of 
the individual state governments,* The term adminislra- 
tiun, is not, as has already been implied, applicable i^olely, or 
even chiefly, to the simple execution of the laws. It is a 
much broader word, including everything which remains, 
after setting aside the legislative and judicial functions of 
government. t It is the conduct of the government business 
in a country where nothing is foreign to the sphere of gov- 
ernment regulation. The administration may not only do 
what it is explicitly empowered to do by law, but every- 
thing which is not forbidden by law.:): It i.s the free ac- 
tivity of the government within thehounds of law.l The 
ises in which the Bnndesrath may exercise administrative 

*Labaud, r., p. 3S3. SdiulzB Dcvieehn SlwiUrecht, II., p.SO, 

\ This Degativo definition is aduptcd Ijy !^tl;ye^ : " Untcr dorBezeicli- 
nuDg Vencailuni/ fassb niiiti die gcKammi.o Tbatigkeit der Gtaatliclieii 
Oigane wuiclie niclit Quitcti^gobitiig uiid uiulit Jiihtiz ist zuBammen,'' 
p. SIS. 

} " Die Verwaltnng ist keine blosBe AutfRtirung der Getetse sonderii 
via Handeln innerhalb dtr geieldUken Schranktn. Die Verwultting 
darf uiclit blitss dasjeiiige thuo, wuzu sie duroli OeecU auadriirklii^ti 
;htigt. SDiiderii allee wutt ilir niclit durch GuBetz unterBagiiHt.'' 
Heyer, p- sai. 

I The precise nature of the admlniBtratlon from a legal and philo- 
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runctions may be altered by new laws from year to year. 
There are thus no absolutely determined limits to iu 
sphere of action, deducible from the condition or the na- 
ture of the a.'y'senibly itself. The following classification 
gives, however, a very just view of the range of its ac- 
tivity* 

According to the express provision of the ConHtitotion.t 
the Bundesrath decides upon the general administrative 
measures and arrangements necessary for the execution of 
the imperial laws, unless that function be delegated by law 
to some other organ. The individual laws generally pro- 
vide specifically for the exeruise of this power, and, although 
often delegating it to the Emperor, bis minister, or the state 
governments, the practice has lieen to leave the determina- 
tion of the general rules for the administration to the Bnn- 
desrath4 This class of ordinances must, of course be distin- 
guished from those already described, which are really lawa 
in the form of ordinances. 

Farther, the Bundesrath " decides upon defects" which 
may appear in the execution of the imperial laws or the ad- 
ministrative measures and arrangements mentioned above.j 
This clause is very awkwardly expressed, and hence diffi- 
cult to construe, but it is at least obvious that the Bundee- 

SDiibic etaixlpoint is the suhjett iif mticlj dincuatiiuii m Oermanjr. 
Laband's plausible tlitniry (SUabiretlil, 1. pp. 671, (t) it> crldcised by 
Ilacnel iu his most rteeut est&j Dat Ot»eU itafnn»tUcn «>td matertdr 
len Sinne, (p. 81, fi'.) Tlie best kuo^u ^cueral tieulmviita cif tbe 
admiDiHtrative law are tliuse of Pi'of. Luening ot Hxlle {Deitlwhti 
VencaUunQtrieht, 1 toI.), aud of Fi-ol'. U. Mcyur <A Heidelberg {Deut. 
VenealtungtTtelit, 2 vols). 

* For tbiH claGBificaliuD see Laband I., p. S30, and Svliulze, Dent. 
8laat»T.. II., p. 58. 

f Art. T, 3. DetDundeKrath bescliliesst . . . flber die sur AuBtSh- 
ruiig del' Iteivlmgesctze erfordevlieLen ulliieoieiuca VerwaltungsTor- 
Bulirirtcn undEiuricbtungea." 

{LabaDd, I., p. 337. 

I Coiis., Art. 7, 3. James, Qerinaii Cons., p. 23. 
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^th ia not to " decide upoo the defects," ae the GonBtitution 
reads, but to provide for their remedy. The remedy in 
case of a law which proves inapplicable to the existing con- 
ditions, would, of course, take the form of a bill to be Wd 
before the JReichstag for the alteration or repeal of the 
undesirable measure. If the defect were confined to the 
administrative ordinances issued by the Bundesratb alone, 
it could alter them as it saw fit. There is, however, a far- 
ther signficanoe in the clause, which may be inferred from 
its history.* From its origin it is clear that it forme the 
correlative of the articlef which vests in the Emperor the 
duty of overseeing the execution of the imperial laws. The 
Constitution, in defining the competence of the Empire, 
(Art, 4),:{: does not, as might be expected, designate a cer- 
tain number of departments which shall fall to the federal, 
as distinguished from the state governments, but limits the 
competence of the federation, in the first instance at least, to 
the " over si;//) I and le;/ietation'" in the matters enumerated in 
^the article. This ia very striking. Oversight takes prece- 
Bftence of legislation. Of the execution of the laws when 
^Biade, nothing ia said. The execution of the laws made by 
B^e federal government is left to the states. The funda- 
mental ditlerence which here presents itself between our 
system and the German, is pertinently exprcHsed in the dtili- 
^^ftioD of a federative government which a recent German 
Hpriter has put forth: " If" he says, " we wish to <jain an 
^Kfecurate concepUon of a Fedtratiim (Bundet^xtaat), as i/m- 
^^iinyuished, on the une hand from a Uioee VonftdfratUm (Slant- 
enbund), on the other from a unitary government, wa mtiit 
vest in the unity of the federated states, ihr Hoimriiiifntf/, nnd 



regulation of the law. T/te final i: 



'..flh,^ 



• Laband, I., p. 138. 
I f Art. 17. JuniBB, German Oimn., p. lift, 

t } >' Dei' BeaufHlubllgunK Beiteiiii Am KhIhIiim iiiiiI ilur (iiiMitlM[ttliliU|| 
^Bselben uiiterliegtn die imLlmtclieiiiliiii Aii|[i'lii|jHiili«IU>ili" 
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pmvcr, that is, the immediate execution of the /mictions oftfi 
stale, must, however, in order to maintain the existence of (f 
individual slates, be vested in the said stolen, under the over- 
sight nf the Union.* This definition, while adapting itself 
to the Gennati Empire, obviously excludes our own Union 
altogether. Its significance liep, however, not in its general 
applicability, but in its reflection of the underlying charac- 
teristics of the governioent we are considering. The Em- 
pire is sovereign. Many functions of the state are specifi- 
cally subject to its legislation, and it may increape the field 
of its legislative activity, virtually almost at will. On the 
nl.herhand, the individual state, within the bounds' described 
bj the Empire, may carry out the laws in accordance with 
its traditions, adapting the mode of execution to the local 
peculiaritie.s of its situation. f It is the right and the duty 
of the federal government always to have a thorough 
knowledge of the manner in which its administrative bodiffi 
conduct their business, "4: To the end that it may eatisfyfl 
itself that the state governments are fulfilling their conatUJ" 
utional duties, the right of oversight is given it. It is thefl 
■ EmperorV duty to appoint such officials as are requisit^yj 
for collecting the necessary information.! -Any reportecl'l 
cases of imperfect execution of the federal laws are laict'l 
before the Bundesrath for consideration. The Bundesrath^l 
therefore, decides upon the proper interpretation andappli-!-* 
cation of the laws, so far as it is necessary, in order to obvi- fl 



1 BeftufKiiibligiiiifjMeulit (ks rteutsclien Reiohs.'*' 
■ Suiatfwissuiisdiiift. (188J.) Vol 89t..1 



tROniQliii, I. c, p. 211, 

t Drb Reiah hat Tor allein dtie Iteehc viid die Fflichl von 
Bulla ftsfQhrung seiaer VenraUuujjs-Korpei' cine eiiigehendt und toI1<;9 
komnieDe KeimtniBH zu nebiiiuii, Ruiiitlin, 1. a., p. Slit, fc' 
Lsband. I., p. 705. 

I The Emperor may demand reports frnm tlie Htate Rovemments ra 
tUetr nietliod of coiiiluuting tlic AiimiuiHtraliun of ruilui'al laws. Lsafl 
bawd, I., p. 707. 
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the concrete difficulty which has made itself apparent. 

le ippue of ordera through which the decision of the Bun- 

Tath ifi executed belongs, however, to the Emperor* 
defects" under consideration may consist in an erro- 
interp relation of the Constitution, the lawa, or the 
administrative ordinances of the Empire, from which results 
a wrong application of their provisions, or in a tardy exe- 
cution, or even in a rel'upal to carry oat the laws on the plea 
that they are unconstitutional .+ This important function 
of the Buudesrath is exercised, it must be remembered, by 
le leading statesmen of the individual states, who conduct 
|e administration at home. The Bundearath cannot, how- 

■er, annul a decision of the state ofRcials, nor issue any 
■orders to the said offioialp.:); Its power extends no farther 
than determining the general duty of all the states, as exem- 
]>!ified by the decision of the case in hand. 

The farther powers of the Bundesrath which relate to 
the administration, (such as the influence it exercises on the 
nomination of certain ofiieials,! as well as the part it plays 
in the determination of certain peculiarly important nrat- 
ters, such as the declaration of war,| the conclusion of 
treaties,* the dissoluiion of the Reichstag,** (where the 
Emperor may act only with its consent,) inasmuch as they 
are easily assimilated to the arrangements existing in most 
constitutional govemraentf, need not be considered here. 

The so-called "Execution" {Bnndesexekulwi) merits, 

* See Schu1;!«, II., pp. 5(! and 57. Lnbnud, I., p. 24!, 

f Tliudiahum. nultzeudorfl's Jalirtiach, vol. I.. 33, note 3, 

% ■' Dur BiiudesrslU liildet keiiie Instanz iiber den CentralbeliSrden 
4)er BiaztiUt'iiatcii KU (lnHB Hti iliu Im Woge der Bescliwerde oderdes 
Recurves der einzeliie Fall zur (ieWiiitiveu EutacliuiduDg gezugCQ wer- 
don kiiuiite." Labaiid, T., 343. 

II For tlie list see Labaod, I., p. 248. 

gCons., Art. 1], 1. James, German Coiis., p. 24. 

^ CiniK., A-vC. 11, 2. JiLineH. Gcrmitti Cods., p. 24. 

**(;ouB., Art. 24. James, Oermau Cuub., p. 20. 



CO 77.^ Otrman BunJetrath. 

however, a few wordf, as it iBwhollj foreign to oar instiln- 
tioDH. The GermaD CoD-stitution provides that in case the 
^members of the union do not ful61 their constitutional 
datiee toward the federation, tbej may be forced to per- 
form them bj means of the "execution," The Bundesrath 
determines upon the "execution," which is carried out by 
the Emperor. This is all that is said on the subject, and it 
Beems at first sight a very ineufficient treatment of so im- 
portant a matter as the coercion of the states, the pis-alkr 
■ in a federal system. This simple platemem takes the place 
of a more extended one in the constitution of the North 
, German Federation of 18fi6, which in its turn suggests the 
'elaborate provisions in relation to the "execution "contained 
in the fundamental law of the preceding German union.* 
The diminished clause of the present constitution reflects, 
to some degree at least, the ciianged relations of the Federal 
memberB. There is, perhaps, au unconscious admission 
that the existing distribution of power is more potent than 
legal formulas.f Naturally an execution directed against 
Pmssia is out of the question. On the other hand, the Em- 
peror, to whom two million soldiers are bound by oath to 
execute unconditionally his commands, will scarcely find 
himself obliged to mobilize a single regiment to carry out 
the decrees of the Bundesralh.:^ 

" Ce qii'un elrau'jer aimprend avec le plus de peine 
aux EtaU-V^iit c'est Vorganizalion Judiciatre" \ writes De 
Tocqueville. Similarly, one of the most puzzling depart- 
ments of German constitutional law for us is that which 
relates to the Judiciary. Our supreme and inferior courts 
play such an important constitutional role in our federal 



• Wiener Schluseakte vcii 1820, AitB. ai and 34, and tlie A'j-eiu- 
iioiiiordiiuiij!, 1820. 

tSejdel, Comm., p. 138. 

t Thudichnm, Holtzendoi tfe Julirbucli. Vol. I., p. 28, note 1, 

I D^mooratie en Ani£ri<|U(;, I.. Ili9. 
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pyBtem that we are apt to infer that a judicial organizalion^ 
at least analogous to onr own, is a necetsity of every federal 
government. The Imperial Coart at Leipzig, Lowever, al- 
tWougb a court of last resort, exercises no influence com- 
parable to that which the highest tribunal of the United 
States exerciees on the development of the constitutional 
law of the union.* The attempts which have not been 
wanting to introduce a system in eorae degree resembling 
our own, have failed.f The Reichsobergericht is not, like 
the Supreme Court at Washington, one of the great organs 
of the central government, inclnded in and forming a vital 
part of the original plan, but first came into being some 
years after the formation of the union, i But who, then, 
interprets the Con-stitution? How is the boundary line 
separating the province of the federation from that of itn 
memberti, defined and oaaintained ? To answer theae quen- 
tions a long excursus would be necessary, for the most fun- 
damental difl'erences between our legal traditions and thow) 
of Germany are here involved. Suffice it to say that the 
insignificant role played by the Imi>erial Court in the form- 
ation oi the constitutional Jaw of the federation in Attribu- 
table, mainly, to four peculiarities which distinguinh the 
German Union from our own, viz., the long efltabliDhed 
monarchical institutioDS, the peculiar c>in{)OKition of thu 
Bundesrath, the facility with which the ootn (MtoniHi of the 
Empire may be enlarged, and, lastly, a much lower (wtimn- 
tion of the significance of judicial decttionH in cumparlwii 

*8cliu]ze observeH (Dent. Stkatsr,. II., ItU) tliut tliu (.'ourtu miiy 
decide cuntilitutional i>oialii iMtdr-aliiUy, Tl)" InxiKniniratiiiK 'it tliulr 
ducislous ill tliU i« pei:tinay bejuiluwl 1'^ tlio tavl Hint liilt tw<i i>r 
thcee MMK s>re, so Tar na my kniiwlodtce Bicttiiiil«, uvor iillud «■ tliwil- 
diDg any ligUt on Die comititmloii»1 law. 

f The ccoiHiItuUi'Da proponed \n I84B'B mxituhi Dlit1>f)riit« pruvUtitKk 
fur a Supreme Court, aKIiouKh dlfr«rliiK MMrntlitllr TiulO our ifva. 
The Tederal juri*diclluu !■, tut ux»m\)\», extDiiiliMl in iH(llJttltutluD>l 
difficullies ariaiiig in, nod vonhiucA Ui, tli« liullflduiil atulu*. 

% 1879. 
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with free philosopbifal reason! 
Germany* 

The jurisdiolion in constitutional questions if not dele- 
gated to the courts, but, ho far as it is provided for at all, 
ia exercised by the Bundesrath, That this body, whoa^ 
menibers vote acordinij to inslriictio'ns, ia as ill adapted torU 
perform ^(((/('n'rtifunctionsasone can well imagine, is clear.f-^ 
Nevertheless, by general consent, the Bundesrath is pitched 
upon as the proper organ to exercise any important 
function which seems to lie outside the sphere of the 
other constituted powers. Hence it acts as judge when no 
other judge is forthcoming. Something has been said al- 
ready of the judicial activity of the Bundesrath in its decis- 
ions concerning defects in the laws or their administration. 
This often involves an interpretation of the laws, but 
rarely does their determination take the form of an actual 

'Tlie full'Uwiiig quotntions eliun tlie 8trL)ii){ re)iiigtiii.uce wliioh .ia 
ciiterta,iaed hy some or tho ableHt lliiiikeiis iu German; towards anj 
ill tcrrerc lice of the ooiiits in caaaa uf alieg(<(] unuonatitotioual actiitn 
(III tbe part ol' Llic reUenitiun. ..." Eh musste hIh eiii goTACie zu un- 
tirliaglidier ZiitttHiid iingenelien wti'deii, weiiii Ueric]it« eiu urdiiiingK. 
iiiassig yerkiiudtiteB Oenetz l)ei dei' EtilHcheiduiig uuncretui- Kociitsfalle 
ffa- niubt.ig erauliten, walifend KaiKcr, liunilBBitttU uiid RcicliBlag ea 
als verfnBHungitmaaBi^ zu Staude 4;ekommeii aufi'eclit urbaltan" 
(Laband, I., 558, note 1), Hueiiel, Laband observes furtlier on, "itr- 
- bllukt geiade in dem ricbterlioben PrufungHiocht dev Verraasuii^jHiUftB- 
til{;keit der Relchsgeaetue einen indirceten Reeht»»thaU de» Eiuiclttaiitea 
f^egeniecbtMw'uli-ige Eiagrilto des lleluliits in soiue Recbtsordounj^. 
Die ElnzelKtaaten wiii-deii xiia denselUen iiicbt zu beneideu seiii ; denii 
sie kGimteu in die eifreutbiiuilicbu Luge kmumBu, daas der Biiiidesralli 
viiD ihiieii die Durdifulii-ung eines KeiubeKKetczes vei'langt uud sie mit 
SundcBexecutioa t>edr<)bt, nBlirond die Geriuhtsliufe ddsselbe Reichs- 
gesetz I'iir iiiclit nacb Ttlassgabe der ReicliETerfassun^ eilassen und 
dPHbatb fOr unaimeiidbar und nicbtig erkiai'cu (558, note S). Far- 
tljor, sec Bismnruk on ibe iaterpi'etation of tbe constitution by tlie 
courts, quoted iu Busuh, Unaer ReiBliibantler I., 33. Radically diSer- 
cnt views are met in Ilaeiiel, Stiidien, I., Chap. V., particularly p. 
SUB; alsi Westerkamp, JJeber dit RHcksverfuuitng, 184. ff. BiHb th»q 
latter are fatnlliur wUb our iiistitutious. 
t Martitz. 1, c, 37. 
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deci.=ion of the specific case which gave rise to t!ie discussion, 
as tliat may have been deter mi tied long before. The deci- 

I of the BunJetrath serves simply as a guide to those \a 
■whom the decision of the case in question, or similar casei', 
Ir intrusted.** In & few instances, however, determined by 
special laws, decisions of the Bundesrath, or its commit- 
inittees, are in nature precisely those of an admioistratiTe 
court : for example, deciding whether, and to what extent, 
the pates of a fortress may be widened in the interest of 
trafQo.f The three cases particularly enumerated in the 
fonstilulion, in whioh the Bupdesrath is called upon to per- 
ibrm judicial functions, are as follows: 

I. It may receive complaintHofa refusal ofJiiRticeon the 
5>art of the state courts. The decision must be baaed upon, 
■and be in accordance with, the constitution and laws of the 
itate in which the case arises. If it be found thai justice 
'has been refus^ed or retarded, the Bandesrath has the power, 
"hy appropriate measures, to force the stale to remedy the 
wrong.;}: If the stale courts are, however, by state law in- 

ipetent to decide the case on which the claim ie based, 
Ithe claim is invalid, as there is obviously, under the oir- 
lamstances, no refusal of justice. 



*Liibaiid. L, S4«. An exam]jlo (uiiimiiHzeil b> Laband <I., 246, 
^^iotel) will MTV6 asanilliihlmtioii of tliis ulrte of the Buml«valli'» 
justivity. During the siwion of Febrary aTtli, 1871. tlie Pre»ideni of 
tbe Bondosratli iinoimnued tliRt a difference of opiiiiou had beoonio 
kppireat between tbc Federal Chiuicellor'K ODice (Bnndeskauzlenmi) 
VoA the Senate of Bremen, iim to nhetber an (iittcr issued in Bremen 
Fort))ilding psditling, was or was not in ha.iTnuiiy with the imperii] 
3ftw relating to inilu^tries. Tiie niiitter wnK. at tlut BOKUCStiwii at t)>e 
Pretident, rerened to the IV. Coniinitlee lo be reported npon. Tim 
-oouimittee decided timt the order wan in oiipuBitiun tu tlw ubjectn -f 
the federal law. The PJenipoteiitiaiy of Biemen Lhereapon detlan-d 
that the Senate of liiH city would rc|irul llie order in quMtiWi. 

fSeeLaband, I.. 247. The dedsioii wliieli dovolveson UieBwMbo- 
lalh in regard to tbe federal exteatinn ix judicial In Ha natitrv. 

X SclntlKe, Deut, Siaalar., 11., 63-4. Laband, 249. Com, Art. 77, f.. 
the claawof the conatiiution which treats lliie subject U DU|ibd from 
the SIKli Art. of the WUner SchlmtHcU. 
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II. The Bundexratb is also empowered by the conHtiW- 
tion, (Art. "fi, I) to deoiJe, on the appeal of one of the par- 
tief, cafies arising between difterent members of the union, 
so far as they are not simply civil casea falling within the 
jurisdiciion of the regular courts. This ia only a species of 
last resort, a means to promote the possibility of a peaoefal 

- Bolution of difTiculties, for war between the conflicting staMa 
ia of course absolutely excluded.* 

III. Finally, Article 7fi, 2, of the Couatitntion confers upon 
the Bundesrath a power, to say the least, somewhat etartliog 
in its nature — thai of arbitration when difficulties of a con- 
stitutional character arise between the different factors of 
the state governments. The clause reads, "In case of con- 
fliuts of a constitutional nature in states where there ia do 
appointed authority to decide such matters, the Buadesrath 
shall, upon the application of one of the parties, settle the 
difficulty amicably. If this does not succeed, the matter 
shall be disposed of with the forms of federal lege.'ilation,"t 
It is to be observed that the Bundesrath is to interfere only 
when appealed to by one of the parties concerned. Should 
the conflict, however, be of a nature to prevent the fulfil- 
ment of the duties of the state towards the federation, the 
Bundesrath (in accordance with article 19 of the constitu- 
tion relating to the' execution) has the right to interpose 
without being called upon. Farther, where the throne in 



* Recognizms the unfltness uf the Bundesrath to nut in this capa- 
city, JUai'titz (I. c, p. 37} obsiirvea : " Man vird kaum uiuhin kSnnen, 
nach Aura Vorganj^e der unrdamerikaniachen mid Hchweizeiisoben 
VerfasBuaK auch rQi- die noi'dileutache Uoiun ein Btiiide^ericht mit 

. del' Abui'tlieilun^; der Streltigkeiten zwiuuhen den Btindesgliedern xu 
beti-auen." See aiKu Seydel, Uolzeudorfi^ aod Brentano'a Jahrbnekf 
in., 288, fl. 

f "VorrasHUDgnKtreltlfjkeittn in soli^hen BuDdeGstnat«n, in deron 

. VerfassuDg nichteine Behoi*de zur EntucUeidung scilcherStreitigkeiten 
bestimmt Iec, hat auf Anrufou eines TheilcH, dei- Buiidiwrath g&LUuii 
ait^zugleichen, Oder, neon das nioht gelingt. im Wege der Beicbii- 
gesetzgebuug zur Eilcdiguag zu bringeu." 
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a state is the object of contention between two or more 
pretenders, the Bundesrath not only may. but must exert 
an influence on the outcome, inasmuch as the rights of 
membership in the Empire are exercised by the head of 
the state. The Bundesrath would be forced to decide 
which aspirant to the throne was entitled to be represented 
in its midst by his plenipotentiaries. 

Conflicts of a constitutional nature are very apt to be 
directly and indirectly connected with a misunderstanding 
between the monarch and his subjects, or, more specifically, 
between the cabinet (Eegierung) and the representatives of 
the people. In the decision of a case of this character, the 
Bundesrath is obviously no impartial judge. It is itsell* an 
Assembly of rulers, and possesses all the prejudices of rulers. 
Where the sympathies of the arbitrator would be, is clear. 
The influence its members might exert on one of their own 
number, in their attempt amicably to bring about anun- 
•derstanding, would be neutralized by the well-founded sus- 
picion with which an angry parliament would view their 
intervention. Thus it is expedient that ultimately a coun- 
terbalancing factor, the Reichstag, should be called in, 
or, as the Constitution expresses it, that the decision of the 
question should take the form of a legislative act. Com- 
posing this bicameral court we have, on the one hand, the 
plenipotentiaries of the Bundesrath, voting according to the 
instructions of the monarchs, whose brother ruler is in- 
volved, on the other hand, the representatives of tlie people, 
influenced by a variety of political tendencies and ready to 
defend their fellow representatives in the state. As Laband 
says,* when two such bodies arc called upon to exercise 
the functions of a court of juKtice, for which they are in 
no way adapted, and attempt to agree upon a verdict, the 
probability that the motives of the decision will be of a 
purely judicial character is extremely small. The consti- 

♦Pagc>'52. 
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tution does not, in fact, require that the decipion should 
have a judicial characler. 

The Bolation of the dirBculty may lake the form of i 
change of the state constitution, or of an annulling of that 
portion of the constitutional law of the state which gave 
ripe to the contliut. For Article 2 of the imperial CoGsti- 
tution, which declares tiiat federal law takes precedence of 
the stale laws, appliea to a ca,=e of legislation based on the 
clause we have been considering, by which the existing law 
of one of the states is modified by the Empire.* 

The moral of all this, which is not likely lo escape a cit- 
izen of the United States, is formulated by probably the 
moBt distinguished authority on German constitutional law, 
as follows : " A consideration of this clause yields two sig- 
nificant results: first, it is apparent that the individual state 
is not sovereign in the field left to it, but the Empire stanJfl 
above it, in reality the highest power, iu truth the real sov- 
ereign; pecondly, it is obvious from the functions of the 
organs of the Empire, in particular those exerci.'Jed by the 
Bnnclesrath, that legislation, administration and justice are 
not sharply defined departments, but are simply forms in 
which the one and indivisible power of the state maoifefits 
itself." t 



*Lnband, 252. 

fLaband, 2^3, 

tloiisiBHliarply cj 






This power of interfering witli the state oi 
iritioized by Martitsi in iiin HUjjgettive little book oa tbe-*'^' 
Noi'tli German Constitution (Betniubtungeu uberdie VerfasBuug des 
NorddeutMlien Buntles 180S). But wliile he oaila tlia provisions on tbia 
matter "in hohem grade beritnktieh." and asserts that "der gesainnilo 
verfassungsniasKige HeclitszuBtand der deutscheii Staattin in Fi'age- 
gestellt wird" <pp. 29 and 31) be admils that "der Bund deu Verfas- 
EUDgBCOuflikteii der EiuxelutaHlen schleatei'dingR niclit gloiciigiltiif 
gegenutiei'stelien kann, dass ilim in jedem Falle die Moglicbkeit 
gewahrt wenlen muss, denHell>en die gelahrliuhen Spil^en ahxu- 
Echneiden. diese Nothwendigkeit bednrf keines Erwelflcs." In other 
trorda, iliis contingent interrei-ence witli tlie affairs of the individual 
state is a tradition so deeply i-ooted in the German mind that even tlis 
liberal tbinkem cannot free themselves fiom it. A Turther example 
is tn be round in tlie liberal coustltutlou of 1648-9. 
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The preceding study ought, it seems to me, to help us to a 
truer view of the real nature of our own government. As 
we have eeen, the German Constitution was not the pro- 
duct of abstract political speculation, but was strictly con- 
ditioned, at its formation, by existing national traditions and 
by the specific demands of the moment. "We find in it no 
room for institutions copied from other federal systems. It 
is relative to the German nation, purely indigenous, and 
hexiQe^ sid generis. But is not the same true of our own 
form of government ? Have the principles enunciated in 
the Federalist^ for example, a universal applicability, or are 
they, to a much greater extent than we are wont to suppose, 
simply rules for a single nation, at a particular period of its 
development? We may seek an answer to this question in 
two directions. We may investigate the origin of our con- 
stitution, and determine whether or no its founders were 
governed in their work, by a desire to realize abstract 
ideals, or were contented, in the main, to adopt such 
arrangements as were sanctioned by the experience of the 
states. Or we may compare our constitution with other 
examples of federal organizations, and see whether there be 
a unity running through them all which would justify us 
in assigning an absolute value to those rules which have 
been observed in the formation of our own federation. In 
respect to the origin of the constitution of the United 
States, I have attempted to show in a previous article,'**' 
that our existing form of government had a much more 
gradual development than is generally supposed. The 
work of the Convention of 1787 consisted chiefly in what 
may be called the federalizing of the political institutions 
of the individual states, even the original features being 
strictlv in harmony with the national traditions. The 
second method by which it seems possible to reach a 
solution of the problem suggested above, we have pur- 

*The Original and Derived Features of the ConKtitution. Annals 
of the Am. Acad, of Political and Socijil Science, Oct., 1890. 



